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THE REORGANIZATION OF RAILWAY AND OTHER 
CORPORATIONS.! 


The statute of Kentucky ‘‘to provide for the reorganization 
of railroad and bridge companies,”’ is, unless I am mistaken, the 
first attempt to deal with a subject of great public importance 
by legislation. 

This act in substance provides that when a corporation belong- 
ing to the classes named is insolvent and in the hands of a court 
under proceedings to enforce any mortgage or for the payment 
of debts, ‘‘ the holders of a majority of any class of securities 
issued by such company, or any class of creditors,’’ may prepare 
and submit to the court a plan of reorganization, which shall 
provide jirst for the payment of taxes and of all debts for labor, 
materials and supplies entitled to a lien, next for the payment or 
assumption of debts secured by a lien prior to that of the credi- 
tors proposing the plan, and ast, for the issue of new securities 
and their distribution among security holders of the class to which 
the proposers belong and those holding subordinate claims, in 
such a manner as shall regard their relative rights. 

When such a plan is proposed, the court is directed to give 
notice, the creditors are allowed to file objections, and upon a 
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hearing the court may approve, amend, or reject the plan. If 
it is finally approved by the court and receives the assent of 
persons holding three-fourths of the claims belonging to the class 
proposing it, and a like proportion of the classes holding sub- 
ordinate claims, the court is directed to declare the plan adopted, 
and provide for its execution. 

If no such plan is proposed, the court may order a sale, and 
if security-holders buy, they may pay in part by surrendering 
their securities as the court may order. In that case all holders 
of securities belonging to the same class as the purchasers are 
given the same rights as the purchasers; and the latter, before 
adopting any article of incorporation or transferring the property 
to any corporation, are required to present a plan of reorganiza- 
tion with substantially the provisions as already stated, and to 
secure its approval by the court. 

This legislation is well worthy of careful consideration as a 
step in the right direction, for it enables the court to protect the 
interests of investors by making every reorganization the subject 
of judicial investigation and securing for every interest a hearing. 
That its importance may be understood, let me for a moment 
call your attention to the existing practice, of which the country 
has had a bitter experience within the last few years. 

The great railroad systems of this country have been built 
up and equipped with borrowed capital. Their bonds as a rule 
were issued for money, and to those who held them, early in 
1893, represented an investment of often more than their face 
value. The shares of these railroads, on the other hand, had 
frequently been issued without payment. Sometimes they were 
given as a bonus to persons who subscribed forthe bonds. Very 
often the parent company organized subordinate corporations 
for the purpose of building branches; borrowed the money to 
build and equip them by issuing the bonds of these corporations, 
and kept the stock without paying for it, in order to control the 
branches thus built. In this way the money of creditors was 
invested, and the control of the property was retained by the 
debtors. In order to protect these creditors, the most skillful 
lawyers in the country have been engaged to draw mortgage 
deeds and other contracts with careful and explicit provisions, 
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defining the right and remedies of the creditors in case of the 
debtor’s inability to pay its debt, authorizing them through their 
trustee to take immediate possession and control of the mort- 
gaged property and receive its income, and providing further 
for speedy foreclosure and sale. Where a great system of 
railroads has been built up by contracts between independent 
companies, sometimes in the form of leases and sometimes of 
traffic agreements, whereby one corporation has surrendered to 
the other the entire control of its property and business in con- 
sideration of certain specified payments, the contracts have been 
carefully guarded, so that, upon a failure by the corporation in 
control to make these payments or to observe the stipulations of 
the agreement, the other should be able immediately to recover 
possession of its property. These contracts have been shown 
and their provisions carefully explained to investors when securi- 
ties were offered to them for sale, and the reputation of the 
counsel employed has afforded them a guaranty that they could 
rely upon the rights thus apparently secured. It would be im- 
possible for any lawyer in this body to draw instruments which 
were clearer or more carefully guarded than many of these 
agreements. 

The last three years have shown us that these contracts can- 
not be enforced in the courts; that the rights which they are 
intended to secure are not recognized; and that, for all practical 
purposes, the creditor is at the mercy of the debtor and obliged 
to accept substantially such terms as the debtor chooses to offer. 
As matters now stand, counsel must advise their clients that 
they can draw no instrument of this character with the least 
assurance that its provisions will be respected. Let us see if 
this statement is not critically accurate. 

When a great corporation fails, the catastrophe affects 
especially two classes of persons. One is a small body of men, 
the managers of the property, who have been charged with the 
conduct of its affairs, and who are in most cases responsible for 
the result. These men, though often to a limited extent owners, 
are, as managers, the agents of the owners. The other is a large 
body of security-holders, the real owners of the property, scat- 
tered all over the country, and often over Europe as well, who 
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have relied upon their contracts, who know nothing of the 
corporation’s condition, nothing of each other, and who, 
confused by the disaster, are inevitably slow to act. Many of 
them are persons of small means, of little business experience, 
and naturally suspicious or timid. They are represented nom- 
inally by a trustee, either a trust company or some person often 
closely connected with the debtor corporation and friendly to its 
interests, but this trustee while clothed with authority is protected 
by the trust indenture, so that he is not compelled to act unless 
requested by a certain portion of the bondholders and amply 
secured against loss. Before the creditors, therefore, can act 
for the protection of their interests, there must be time for 
organization. The holders of the bonds must be discovered, 
representatives must be selected, funds must be provided, and 
the situation must be carefully studied. 

The failure of the railroad company finds the managers united 
and fully prepared for the emergency which they inevitably have 
foreseen, while it finds the creditors scattered, ignorant, fright- 
ened and entirely unready to act. What has happened in prac- 
tice? We have seen the managers, while stoutly denying up to 
the last moment that any such step was contemplated or that the 
property was in any way embarrassed, secretly prepare a bill in 
equity, and, without notice to anyone interested, file it in the 
courts of the United States, asking for the appointment of 
receivers. 

These bills have not been brought by trustees to foreclose 
any mortgage, for no default has occurred. The plaintiffs have 
been persons claiming to be stockholders or bondholders of the 
railroads or some of them that compose the so-called ‘* system,”’ 
which has been created and is held together by the contracts of 
the insolvent company. As a matter of fact, in every case the 
proceedings have been collusive. The managers of the insol- 
vent company have controlled both sides of the litigation; the 
plaintiff and defendant have been in legal effect the same per- 
son, and that person the debtor company. The bills have 
alleged that this company is unable to meet its obligations and 
that there is therefore danger that parties will act upon their 
legal or equitable rights, that lessors and mortgagees will enter 
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for breach of condition, that railroads operated under traffic 
contracts will be claimed by their owners, and that thus the 
system will be disintegrated and the insolvent company suffer ; 
in a word, that the contingency contemplated in mortgage, lease 
and traffic contract is about to occur, and that the parties pro- 
pose to exercise the rights which by the express contract of the 
insolvent company are secured to them in that very event. Upon 
this allegation the plaintiffs ask the courts, in the interest of the 
debtor, to deprive the creditors of these rights, or at least to 
restruin the creditors from exercising them. In brief, the 
representatives of the debtor ask that, to preserve for it 
property to which confessedly it is not entitled, the creditors be 
deprived of that to which they are entitled. The receivership 
is not sought as incident to other relief, but is the ultimate object 
of the suit. 

Surely this is hardly 9 prayer entitled to much consideration 
in a court of equity. No statute passed by Congress or any 
State legislature to accomplish this result would be sustained for 
a moment. 

To disguise the naked effrontery of this position, the bills have 
generally alleged that the public interest will suffer from the 
disintegration of the system; but if the public interest did not 
prevent the making of the contracts, it should not prevent their 
enforcement, even if it were possible under the constitution for 
courts to take private rights for any such shadowy public use 
and without any compensation. Practically, however, it may 
be doubted if there is any foundation for this claim, which cer- 
tainly has never been established after argument, for no oppor- 
tunity to litigate it has been given. Where it is for the interest 
of every one concerned that the railroad should be run and made 
to earn as much as is possible, there is little danger that the 
public will suffer from an interruption of service. Connecting 
roads under different management are operated harmoniously all 
over the country, and there is no good reason why the same 
result should not follow even where the connecting roads were 
once united by a lease or traffic contract. 

If, however, we were to admit what has never been decided 
after full argument, that such a suit can be maintained; if we 
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concede that the crisis makes some action by the court expe- 
dient; that, though the various parties are entitled to their 
rights, it is necessary that these should be asserted decently 
and in order, and so as to avoid the confusion which might follow 
the failure of the great corporation ; — what is the remedy pro- 
posed? The court is asked, for the protection of all concerned, 
to take the property into its charge and secure to every one his 
rights; and the method proposed is the appointment of receivers, 
not only of the insolvent corporation’s property, but of property 
belonging to various other companies bound to it by contracts 
which it cannot perform. 

The selection of these officers is a matter of the deepest con- 
cern to a great many persons. They are to be the trustees for 
the time being of many different and often conflicting interests, 
and bound to hold the scales with absolute justice between them. 
They are to be, in the graphic language of the decisions,. 
eyes,’’ the ears,’’ ‘‘the hands’’ of the court, and as 
absolutely without interest in any of the questions which will 
confront them as the court itself. They should be men of the 
highest character and ability and as impartial as the lot of 
humanity will permit. 

There should not be in the choice of such officers any undue 
haste. A restraining order will hold everything until after 
notice and hearing, leaving the property meanwhile to be man- 
aged by its officers as before. A temporary receiver, if abso- 
lutely necessary, can be appointed like the marshal in bankruptcy 
cases, but there can be no reason why the creditors, who become 
by the debtor’s failure the virtual owners of the property, should 
not be heard in the choice of their trustees. Every bankrupt 
and insolvent law that we have known has left the choice of 
assignees to the creditors, and the reason for this rule applies 
equally in the cases we are considering. 

The salutary rule of equity has been that, whoever else was 
selected, the former managers of the property, the representa- 
tives of the debtor, must not be made receivers. In the case of 
arailroad company there is special reason for this, for these men 
are inevitably interested and have taken sides on the questions 
which they must determine. The men who have themselves 
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built up a great system, or have been identified in hope and feel- 
ing with those who have done so, naturally take pride in their 
work and oppose any step which looks towards its disintegration. 
Their own position in the railroad world depends on whether 
they control a system extending over thousands of miles, or a 
single railroad which is one link in a chain. They and their 
associates have perhaps lucrative positions which they do 
not wish to lose. They are in every way deeply interested 
parties. Having filed a bill for the express purpose of prevent- 
ing any assertion of legal rights which would dismember the 
property in their charge, is it possible that, when they find this 
bill entertained and themselves appointed receivers, they will not 
feel themselves charged by the court with the duty of resisting 
all who would claim such rights? Such men, of all others, must 
be disqualified to hold the scales between the conflicting interests 
which the court must protect. Nor is there any practical reason 
for their selection. The receiver can employ them, as the cor- 
poration employed them, and thus get the benefit of their skill 
and experience. 

It would seem that the justice of these propositions was plain, 
and they are abundantly sustained by high authority. It is at 
least clear that, in a matter of this supreme importance, there is 
no room for secrecy, and that nothing should be determined 
ex parte. 

The court should preserve its judicial position; it should hear 
and then decide. It should not determine without hearing that 
the allegations in the bill are true, and make an appointment 
which cannot be recalled without embarrassment. 

Yet, with scarcely an exception, whenever a great railway com- 
pany has passed into the control of the court, the creditors have 
first learned through the newspapers that, with the knowledge of 
none but its immediate officers and through collusive proceedings 
in which they in fact represented both sides, they or some of 
them have been appointed receivers ; that from that moment the 
court, in determining the complicated questions which must arise 
in such a receivership, is to see and hear with the eyes and ears 
of a party to the controversy. Managers, whose discharge by the 
stockholders was imminent, have thus been continued in control 


808 


30 AMERICAN LAW REVIEW. 


of the property; and even when it became apparent that the 
original bill was likely to fail, and the appointment of receivers 
in suits to foreclose has been sought, the same secrecy has 
surrounded the application, and the greatest pains have been 
taken to see that the interested parties had no notice and no 
opportunity to be heard, in order that the same receivers might 
be retained in office with a new and better title. 

The results of this first step are inevitable. The debtor, 
through its selected representative, becomes the agent and adviser 
of the court. No man in the least degree familiar with railroad 
methods is ignorant that in a railroad system the interests of the 
whole and of a part may be wholly divergent. The receivers 
must determine how expenses shall be divided between different 
lines, how business shall be routed, how rates shall be fixed, how 
branches can best be used to swell the earnings of the main line. 
They have it in their power to increase or diminish the earnings 
and the expenses of any road. They can spend the income in 
repairs or improvements and can so state their accounts as to 
raise or depress the apparent value of its securities. Their 
action in matters of this sort is of vast importance to many 
men; but while in name they act as the agents of the court, their 
action is not judicial. The court cannot hear and determine 
the questions which they must decide any better than it could 
direct the progress of a military campaign. After the receivers 
have acted the mischief in most cases is done; and when credit- 
ors discover at a later day what has happened, the usual course 
of judicial proceedings affords them no remedy. The receivers, 
therefore, are virtually and necessarily in irresponsible control 
of the property. If the representatives of a single interest, and 
that the interest of the insolvent debtor, are trusted with this 
power, what must be the consequences? A creditor interested 
only in a branch line naturally wishes to know what his security 
is worth. To whom shall he apply for information? He thinks 
that his property is managed improperly. To whom shall he 
apply for redress? He wishes to establish the facts upon which 
to found some application to the court. How shall he obtain 
the evidence? The receivers are in possession of all the books, 
and control all the witnesses. No employé dares to communi- 
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cate any information if he thinks that his employers will object. 
No shipper wishes to antagonize men who can facilitate or injure 
his business. 

Instead of approaching a trustee anxious to give him all 
possible information and to respect all his rights, he deals with 
a party to the controversy, who, perhaps, tells him that he is 
acting for the whole system, and that the interests of the whole 
require an injury to his part. Instead of finding as the officers 
of the court men whose only object is to deal justly with all, 
and who have no personal interests, he finds men definitely com- 
mitted to a policy and determined to carry it out. 

Many creditors have become dissatisfied with such represent- 
atives, and, while in no way disputing their honesty, have felt it 
obviously improper that the same persons should represent at 
the same time entirely diverse interests. Where the terms of 
a lease or traffic contract cannot be carried out, a new agreement 
must be made, or the owner must be restored to possession. If 
the first course is to be adopted, it is clear that the same persons 
cannot act for both sides in making the new agreement. If the 
latter, there can be no restoration of possession while the prop- 
erty is operated by receivers who control it in the interest of the 
defaulting debtor. The trustees of divisional mortgages or 
lessors, for these reasons, have in many instances sought an inde- 
pendent control of their property. They have pointed to the 
letter of their contract, they have relied upon'the clear justice 
of their claim, they have been encouraged by the assurance 
given by high authority that ‘* while the court will continue to 
operate a division of the system until some application be made; 
yet the right of the lessor or mortgagee whose control is im- 
paired to insist upon possession or foreclosure will be promptly 
recognized ’’ and the disruption of the system, if it comes, ‘* will 
come from those who seek separation and have a legal right to 
do so.”’ But in every case, their application has been opposed 
by the receivers and their counsel. This shows the true position 
of receivers thus appointed. The officers of the court, ‘the 
eyes and ears’’ of the court —in a representative capacity the 
court itself — have resisted the application of the court’s wards 
for the appointment of a separate trustee to represent a distinct 
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interest. As the official advisers of the court they sit by its 
side on the bench, while at the same time they appear before it 
as parties. 

In many cases the organization of the debtor corporation has 

been kept alive at the expense of the creditors, through an 
allowance made for the purpose by the court out of funds in the 
hands of the receivers, so that the corporation is provided with 
the means of resisting the enforcement of its contracts. Some- 
times in the name of this corporation through counsel nominally 
employed by it, sometimes directly and through their own coun- 
sel, the receivers have resisted foreclosure proveedings, and every 
other attempt by creditors to assert their contract rights which 
could lead to the disintegration of the system. The result has 
been that the action of the courts in these suits, through receiv- 
ers of their appointment, has resulted in a practical denial of 
justice. 

The debtor has been left in possession, not only of its own 
property, but of other properties to which its right has been 
forfeited, and has been enabled, from a position of apparent 
neutrality, and so of peculiar advantage, to prevent creditors 
from obtaining what their contracts gave them. The possibil- 
ities of delay in such cases are very great. Under the decisions 
a supersedeas bond may be given on an appeal from a decree of 
foreclosure without serious risk to the sureties; hence an appeal 
is always easy, and if the ingenuity of counsel can detect a flaw 
in the proceedings, another postponement is secured. Ina word, 
the court through its officers holds the creditor at bay until he is 
ready to compromise his rights. 

The result is that, after a long and expensive contest, the self- 
constituted reorganization committee appears, and bondholders 
are offered their choice between a contest conducted at great dis- 
advantage and expense, and the acceptance of such terms as may 
be offered. While in theory they need not accept, in fact they 
do not dare to refuse. No man can be sure that his associates in 
the contest will not yield, or sell their claims. The expense of 
the reorganization has been in many cases enormous, and in 
fixing it there is no one to audit the accounts, no one to repre- 
sent the creditors who suffer while their trustees profit. 
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Whenever an agreement is reached, the obstruction ceases. 
The receivers are as willing to help as they were to hinder. 
The foreclosure proceedings move swiftly, and the officers of the 
court no longer resist the claims of suitors at its bar. The 
receivership has accomplished its purpose. 

Proceedings like these are of very evil example. As was 
pointed out in England by a leading journal, when a cabinet 
minister resigned upon the failure of a corporation in which he 
had been an ornamental director, they strike at the very root of 
thrift in the nation. Many a man who has saved painfully and 
slowly, denying himself every little indulgence for the sake of 
his family, finds his savings swept away by the mismanagement 
of a corporation, and sees the managers continue in charge in 
spite of all opposition that creditors can make. When he finally 
receives a new security of less value than his first investment, 
secured by contracts in no respect stronger than those which 
proved worthless when needed to protect his rights, he resolves 
that in future he will spend and enjoy as he goes, rather than 
save that strangers may get the fruits of his toil. To the reck- 
less use of power by the managers of great corporations and by 
those who profit in their downfall; who secure advantages at the 
expense of others powerless to defend themselves, and who pay 
themselves, out of money belonging to others, sums which are 
entirely out of proportion to the services which they render, 
we must attribute much of the discontent, the hatred of capital 
and capitalists, of corporations and their officers, which underlie 
the movement that now excites our alarm. 

It is to the courts of the nation that we must look for pro- 
tection against many of the heresies that are now prevalent. 
Their authority rests peculiarly on the respect of the people for 
their absolute impartiality, and in the long run they cannot pre- 
serve that respect unless they observe the well-settled rules of 
judicial procedure, and unless they respect and enforce every 
legal claim. Parties must be left to determine for themselves 
whether their interests will or will not be served by the assertion 
of their rights. The moment that the courts, from any con- 
sideration of temporary expediency or private opinion as to 
what will best advance the interest of litigants, undertake to 
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vary their contracts or deny their rights, that moment the con- 
fidence of the community receives a shock, and no man knows 
on what he can rely. It is easy to assert and impossible to 
prove, but IT believe it to be true that if the courts had in every 
instance refused to entertain these applications for the appoint- 
ment of receivers in fact made by the debtor corporation, or 
even if they had selected impartial receivers, and, making no 
effort to preserve existing systems, had facilitated the enforce- 
ment of every agreement, the railroads of the United States 
would have been reorganized more promptly and on a more 
enduring basis than is now possible, while the confidence of the 
community in the efficacy of law and the sanctity of contracts 
would have been far greater. Judicial action which impairs the 
obligation of contracts is more dangerous than any statute which 
aims at the same result. 

When the court through its officers undertakes to manage a 
railroad for years, and by these officers to decide, as it must 
without hearing, the questions which arise in its operation, 
when it appoints these officers and in so doing grants the final 
relief sought without notice in ex parte proceedings, it violates 
what I believe to be the fundamental rule of our constitutional 
system, so well stated in the Massachusetts Bill of Rights by 
John Adams :— 

** The legislative department shall never exercise the executive 
and judicial powers, or either of them; the executive shall never 
exercise the legislative and judicial powers, or either of them; 
the judicial shall never exercise the legislative and executive 
powers, or either of them; to the end it may be a government of 
laws, and not of men.”’ 
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THE BLENDING OF LAW AND EQUITY. 


Your committee appointed at the last meeting of the associa- 
tion, with instructions to inquire into the question as to when and 
by what State in the United States were first abolished the 
separate courts of law and equity, and common law forms of 
pleading, etc., and which State first adopted a penal code and 
code of criminal procedure, beg leave to report that it was im- 
possible for them to make an independent inquiry in each State, 
and report upon the system in use and adopted in each State, as 
the necessary time and labor was not theirs to spare; but your 
committee felt that they could accomplish all that was reasonably 
to be expected of them by utilizing the information found in 
leading text-books and information of a general character known 
by them or furnished by others. 

This investigation was prompted by the fact that several of 
our American law text-writers, in discussing the question of the 
adoption of what was called the reformed procedure, in the vari- 
ous States of the Union and the abolishment of the common law 
forms of pleading and of separate courts of law and equity, 
always gave the precedence in point of time to the State of New 
York, by reason of its code of 1848; without in any manner 
mentioning the previous action of the Republic, and afterwards 
State of Texas, in adopting the common law of England, as the 
rule of decision, but expressly rejecting the common law forms of 
pleading and practice, and disregarding any distinction in Jaw 
and equity in the administration of justice in its courts. 

The desire of those interested in the question seems to be that 
the attention of our leading jurists and law-writers should be 
called to the then advanced and original position taken by Texas, 


1 This interesting paper is a report 
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in the matter of law reform, as early as 1840, and to procure from 
them due recognition of the wisdom and originality of our fore. 
fathers. 

In order that a clear idea may be had of what was actually 
done by the people of Texas, in accomplishing this reform, and 
the influences which controlled them, the committee thought it 
advisable to place before you the conditions surrounding the 
people of Texas at that early day, by quoting some of the pro- 
visions of the law in force prior to January 20th, 1840, during 
which time the civil law was in force in Texas. 


In obedience to the mandate of the constitution of the Republic 
of Texas, the Congress of the Republic, by act of January 20th, 
1840, made the Republic of Texas a common-law country, by 
adopting the common law of England, as the rule of decision in 
civil cases. The common law had been expressly adopted in 
criminal cases by the provisional government of Texas, in 
November, 1835, and by the constitution of the Republic in 
1836. As is well known to all, the Anglo-Saxon inhabitants of 
Texas first commenced to colonize the then Mexican province of 
Texas in 1821; and upon the establishing of the Mexican Federal 
Republic in the year 1824, Texas was joined to the Mexican 
State of Coahuila, and both together were constituted the State 
of ** Coahuila and Texas.”’ 

This political condition continued until the revolution of 
1835-6. The Anglo-Saxon people had been reared under and 
were imbued with the principles of the common law. The peo- 
ple of Mexico were reared under the principles and influences of 
the civil law. The State of Louisiana, adjoining the Mexican 
province of Texas on the east, was a civil-law State. The law- 
yers of Texas as a rule had been educated in and were accustomed 
to the common law, both as a rule of decision, and as a system 
of pleading and practice. From 1821 to 1840 the general prin- 
ciples of the civil law were recognized in Texas. As said by 
ex-Chief Justice A. H. Willie, in his introduction to Sayles 
Early Laws: — 

‘* It is natural that a State passing successively under different 
systems of laws, should, when it came to adopt a code for itself, 
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retain some of the rules and provisions of its former laws, such 
as experience had shown to be wise and beneficial. From the 
civil law we derive our system of pleading, which discards the 
forms and technicalities of the common law, and places before 
the court the facts of a case in a clear and logical manner in 
petition and answer; as well as our constitutional provision 
which abolishes all distinction between law and equity, in admin- 
istration of justice in courts.”’ 

By virtue of decree No. 277, of the Congress of the State of 
Coahuila and Texas, establishing the Superior Judicial Court of 
Texas, April 17th, 1834, it is provided — ‘‘ Paragraph 2 — Of 
the trial by writing,’’ Sec. 94: ‘* In order to commence an action 
by writing, the complainant shall present himself before the 
primary judge of the respective jurisdiction and shall signify his 
demand by a petition plainly and clearly expressed, accompanied 
by a certificate of having attempted in vain a reconciliation with 
the opposite party; and without this requisite his demand shall 
not be admitted.” 


Sec. 100. The defendant, or his attorney, having replied to the 
demand and the pleadings of the parties being concluded, the case shall 
be ready for trial. 

Sec. 101. Neither of the parties shall be permitted to present more 
than two writings, and the term of three days shall be allowed for the 
replica, counted from that of the contestation, and the same time shall 
be allowed for the duplica, counted from that of the replica; and the 
judge shall deliver these documents to the parties to whom they may 
respectively appertain, immediately on receiving them.! 


In the ‘* Plan and Powers of the Provisional Government of 
Texas,’’ adopted November 13th, 1835, article 5 provided for 
the appointment of two judges in each jurisdiction represented 
in the convention, called the first and second judges; and article 
6 gave to the judge the power to grant writs of sequestration, 
attachment, or arrest, in all cases established by the ‘ Civil 
Code ’’ and ‘* Code of Practice ’’ of the State of Louisiana, to 
be regulated by the forms thereof; and further provided that 
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** all other civil proceedings of law shall be suspended until the 
Governor and General Council shall otherwise direct.’’ 

Article 7 of the same instrument provided that ‘all trials 
shall be by jury, and in criminal cases the proceedings shall be 
regulated and conducted upon the principles of the common law 
of England,’’ ete. 

The constitution of the Republic of Texas, which was adopted 
in convention on the 10thof March, 1836, signed on the 17th of 
March, and ratified by a vote of the people, at an election held 


on the first Monday in September, 1836, fixed the jurisdiction 
of the District Courts as follows:— 


Art. 4 — Sec. 3. In all admiralty and maritime cases, in all cases 
affecting ambassadors, public ministers or consuls, and in all capital 
cases, the District Courts shall have exclusive original jurisdiction ; and 


original jurisdiction in all civil eases when the matter in controversy 
amounts to $100.00. 


And also provided : — 


Sec. 13. The Congress shall, as early as practicable, introduce, by 
statute, the common law of England, with such modification as our cir- 
cumstances, in their judgment, may require; and in all criminal cases 
the common law shall be the rule of decision. 


The Congress of the Republic of Texas, by an act establishing 


the jurisdiction and powers of the district courts, December 22d, 
1836, provided: — 


Sec. 4. The District Courts of the several counties of this Republic 
shall have original jurisdiction of all suits, of whatsoever nature or 
description, when the matter in controversy shall be $100.00 or upwards, 
and which are not expressly cognizable in some other court established 
by law. And the judge of said courts, and each of them, either in 
vacation or term time, shall have authority to grant writs of habeas 
corpus, mandamus, injunctions, supersedeas, and all other remedial 
writs known to the law, not repugnant to the constitution, returnable, 
according to law, into the Supreme Court, or either of the said District . 
Courts, as the case may be. 

Sec. 8. It shall be the duty of the plaintiff, or his attorney, in taking 
out a writ or process, to file his petition, with a full and clear statement 
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of the names of the parties, whether plaintiff or defendant, with the 
cause of action and the nature of the relief which he requests of the 
court, etc.? 


The Congress of the Republic of Texas, on January 20th, 1840, 
enacted :— 


That the common law of England (so far as it is not inconsistent 
with the constitution or the acts of Congress now in force) shall, 
together with such acts, be the rule of decision in this Republic, and 
shall continue in full force, until altered or repealed by Congress.? 


The same Congress, February 5th, 1840, enacted :— 


That the adoption of the common law shall not be construed to 
adopt the common-law system of pleading, but the proceedings in all 
civil suits shall, as heretofore, be conducted by petition and answer ; 
but neither petition nor answer shall be necessary in a cause to recover 
money before a justice of the peace. 

Sec. 10. The defendant, in all actions, may plead as many several 
matters, whether of law or of fact, as he shall think necessary for his 
defense. 

Sec. 12. In every civil suit in which sufficient matter of substance 
may appear upon the petition to enable the court to proceed upon the 
merits of the cause, the suit shall not abate for want of form ; the court 
shall, in the first instance, endeavor to try each cause by the rules and 
principles of law. Should the cause more properly belong to the equity 
jurisdiction, the court shall without delay proceed to try the same ac- 
cording to the principles of equity. The pleadings of every cause in 
the district or any inferior court shall be amended under the direction 
of the court, but no amendment shall prevent a cause from being tried 
at the same term at which it may be made, unless the court shall be 
satisfied that such an amendment shall operate as a surprise to the op- 
posing parties ; — provided, that nothing herein contained shall be so 
construed as to prejudice the rights of the parties to a trial by jury. 


The Supreme Court of Texas, in the case of Underwood v. 
Parrott,® says :— 


The act of 1840, to regulate the proceedings in civil suits,‘ declares 
1 Sayles’ Early Laws, Vol. 1, pp. 226, 227. 3 2 Tex. 177. 


2 Sayles’ Early Laws, p. 334. 4 4 Stat. 88, 
VOL. XXX. 52 > 
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that the adoption of the common law shall not be so construed as to 
adopt the common law system of pleading; but the proceedings in all 
civil suits shall, as heretofore, be conducted by petition and answer. 
This provision was evidently intended not to prescribe the rules, but to 
designate the system of pleadings to be observed in our courts. 

The attention of the legislature was directed to the fact that differ- 
ent systems of conducting the allegations of the parties prevailed in 
different countries and in different jurisdictions of the same country. 

They had adopted, as the body of our municipal law, the common law 
of England; but they were averse to the system of pleading observed 
in the forums of that country ; and, recurring to the fact that a different 
system prevailed here, with which the courts and people were supposed 
to be familiar, and which was supposed to be more simple and equitable, 
and better adapted than the English system, to attain the true and 
ostensible object of all systems of pleading — a just decision upon the 
matter in controversy, — they determined to retain the existing system. - 

Hence, the antithesis which the last member of the sentence presents 
to the first; the words ‘‘ petition and answer’’ being used in opposi- 
tion to “the common-law system of pleading,’’ not to signify the 
stages of pleading to which these words give name, but to designate the 
system to which they belong. And, doubtless to secure one uniform 
system of conducting the allegations of the parties, as well as to retain 
for that purpose the existing system, they declare that the proceedings 
‘* in all civil suits ’’ (whether they would have appertained to the common 
law or chancery jurisdiction in England), ‘‘ shall, as heretofore, be con- 
ducted by petition and answer.’’ These words were not intended as a 
restriction or limitation of the pleadings to the answer, but as the des- 
ignation of a system of pleadings, that being the subject present to the 
mind of the legislature, who were not treating of a declaration or plea 
or of a petition or answer, but of the remedial system in which those 
terms are employed and which they describe; and they used them, not 
to denote a prescribed formulary, but as indicative of their intention to 
retain the then existing system in opposition to the common law and 
chancery system of pleading in England. They retained the exist- 
ing system without alteration, to be conducted, in their own language, 
‘* as heretofore.’’ 


This decision was rendered at the December term, 1847, 
Supreme Court of Texas, by Mr. Justice Wheeler, and clearly 
shows that, whatever may be the apparent indefiniteness of 
the language of the constitution and the Acts of Congress of the 
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Republic of Texas, it wasthe intent of the law-makers and was 
so construed by the courts, upon the adoption of the common 
law of England, as the rule of decision, to reject its distinction 
between law and equity, both in the system of pleading and 
practice, and in the distinction between the courts in which 
law and equity were administered; and it was their intention 
to establish our present blended system of law and equity, 
whereby the plaintiff stated in his petition the facts constituting 
his cause of action, and the defendant stated in his answer the 
facts constituting his defense, and the court granted such relief 
as these facts would have entitled the party to, either in law 
or equity, or both. 

Hon. John Sayles, the distinguished author and jurist, in a 
letter to the committee, says :— 


The act of February, 1840, recognizes the civil law system of plead- 
ing by the use of the civil law terms — petition and answer — instead 
of the common law terms — declaration and plea—or the equity 
terms — bill and answer. 


Mr. E. B. Kruthschnitt, a learned and distinguished mem- 
ber of the New Orleans bar, in an interesting letter to the 
committee, says :— 


You are doubtless aware of the fact that no distinction between law 
and equity ever existed in this State, and that the distinction between 
the two is so alien to our system that nothing ever existed to be abol- 
ished. The growth of pleading in this State seems, to a great extent, 
to have been an evolution from very simple fundamental principles. 
The germ is to be found in the acts of 1805 organizing the courts of 
this State, and which are very rudimentary in their character. Those 
acts, which were very brief, were, nevertheless, intended to afford an 
entire scheme of practice. 


What has been said above applies more particularly te the 
state of the law as it existed prior to the adoption of the con- 
stitution of the State of Texas in 1845; in which it was pro- 
vided that : ! «* The District Courts shall have original jurisdiction 


1 Art. IV., Sec. 10. 
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of all suits, complaints and pleas whatever, without regard to 
any distinction between law and equity, when the matter in con- 
troversy shall be valued at or amount to one hundred dollars, 
exclusive of interest; and the said courts of the judges thereof, 
shall have power to issue all writs necessary to enforce their own 
jurisdiction and to give them a general superintendence and 
control over inferior jurisdictions.’’ 

The legislature of Texas, by act of May 13th, 1846,' provided 
that: ‘* All civil suits in the district court shall be commenced by 
petition, filed in the office of the clerk of the District Court.’’ 

And that: ? ** The petition may be filed by plaintiff or attorney, 
and shall set forth clearly the names of the parties and their 
residence, if known, with a full and clear statement of the cause 
of action, and such other allegations, pertinent to the cause, as 
he may deem necessary to sustain the suit, and also a full state- 
ment of the nature of the relief he requests of the court.’? And 
that: * ** The defendant in his answer may plead as many several 
matters, whether of law or fact, as he shall think necessary for 
his defense, and which may be pertinent to the cause, provided 
that he shall file them all at the same time and in due order of 
pleading.”’ 

As is well known to every lawyer in our State, under the con- 
struction by our courts of the foregoing provisions of the consti- 
tution and acts of the legislature of Texas, and the practical 
construction put upon them by both the bench and bar in every- 
day practice, we have practically but one form of civil action 
for the enforcement of private rights and redress of private 
wrongs. Our statute provides one distinct form of action for 
the recovery of land, and that the action of ‘* trespass to try 
title,’’ and it is the only distinct form of action known to our 
system of blended law and equty. 

The committee is indebted to Judge F. E. Adams, of Cleburne, 
Texas, for valuable information in furnishing a correspondence 
with the distinguished law reformer, David Dudley Field. In 
the July-August number of the American Law Review, 
1891, appeared an article by Mr. Field, entitled ‘‘ Law Reform 


2 Pas. Dig., Art. 1425. * Pas. Dig., Art. 1427. 


3 Pas. Dig., Art. 1441. 
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in the United States and its Influence Abroad,’’ in which the 
writer stated that the agitation for reform commenced in New 
York in 1826; that the first bill to be introduced in the New 
York legislature, looking to the bringing about this reform was 
in 1842; and that the constitutional convention of 1846, pro- 
vided for the appointment of a commission to revise the practice 
of the courts of record, and a commission to codify the 
entire body of the law of the State. Mr. Field says of this 
commission :— 


The New York commissioners reported to the legislature the first 
installment of the Code of Civil Procedure, in February, 1848. It was 
soon enacted, and went into effect on the first of July, 1848. Stated in 
fewest words, its essential features were the demolition of the forms of 
action, the abolition in that respect of the distinction between actions 
at law and suits in equity, and the substitution of one form of action 
for the enforcement or protection of private rights and the redress or 
prevention of private wrongs, in which one action should be determined 
all the rights of the parties, legal or equitable, in respect of the subjects 
in litigation. 

Though this revolution in legal procedure encountered the most vio- 
lent opposition from lawyers in New York, the example was speedily 
followed by other American States. The beginning was made by Mis- 
souri, led by Mr. Justice Wells, District Judge of the United States for 
that district. Then came other States and most of the Territories, at 
different times, numbering, I believe, twenty-five already. I am not 
sure that I can give the order in which they came in, but I think the 
following is a correct enumeration: California in 1851, Kentucky in 
1854, Ohio in 1853, Iowa in 1855, Wisconsin in 1856, Kansas in 1859, 
Nevada in 1861, Dakota in 1862, Oregon in 1862, Idaho in 1864, Mon- 
tana in 1864, Minnesota in 1866, Nebraska in 1866, Arizona in 1866, 
Arkansas in 1868, North Carolina in 1868, Wyoming in 1869, Wash- 
ington Territory in 1869, South Carolina in 1870, Utah in 1870, Con- 
necticut in 1879, Indiana in 1881, Colorado in 1887, Georgia later. 


It will be observed that no mention of Texas ismade. Can it 
be that the veteran reformer knew nothing of, or took no in- 
terest in, the reform which had been already accomplished in the 
distant Republic and State of Texas, before the great State of 
New York, and only considered worthy of notice those States 


822 30 AMERICAN LAW REVIEW. 


which had followed the example of New York, and therefore, 
the advice and suggestions of that distinguished gentleman? In 
speaking of the difficulties to be overcome in this great work of 
reform, Mr. Field said :— 


The general impression among lawyers, in the United States and in 
England, seemed to be that the two systems of law and equity, sepa- 
rated as they were, and the forms of action were eternal entities, 
founded in the nature of things. I myself heard an eminent attorney- 
general of New York, so late as 1846, declare, in a public meeting of 
the bar, that the wit of men was not equal to the task of blending legal 
and equitable actions. 


The wit of men had in fact been equal to the task and had 
blended the two “eternal entities,’’ six years before, in the 
Republic of Texas, and it was two years after this speech (1848) 
before the State of New York accomplished the same result; 
and although this great law reformer could and did ascertain 
that twenty-five States of the American Union had adopted the 
reformed procedure similar to that of New York, and that such 
distant countries as England, the Australian colonies, Tasmania, 
New Zealand, and even the Leeward Islands, had been influenced 
to adopt the reformed procedure, not once is the name of Texas 
mentioned in any connection. This latter fact attracted the 
attention of Judge Adams, and he addressed Mr. Field a letter 
in which he quoted the above mentioned constitutional and leg- 
islative provisions of the Republic and State of Texas and called 
Mr. Field’s attention to what Judge Adams believed to be the 
right of priority belonging to Texas in the great work of reform, 
in blending the two systems of law and equity in actual practice, 
to which letter Mr. Field replied as follows: — 


Dosss Ferry, August 10, 1891. 

Dear Sir: Your letter of the 4th inst. reached me this morning, 
and I thank you for it. I have not a copy of my article before me, and 
therefore cannot refer to a particular page ; but somewhere in the course 
of it you will see that, so early as 1842, I communicated to the legisla- 
ture of New York my plan of reforming this procedure. 

Your letter therefore confirms my statement of the facts. In Jan- 
uary, 1840, Texas enacted that the common law of England should be 
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the rules of decision in the Republic of Texas. That appears to have 
continued until 1845, three years after my communication of a plan of 
reform. 

Have the goodness to inform me whether the procedure of the con- 
stitution of 1840 did not continue until 1845. 

Very truly yours, etc., 
Davip Dup.ey Frietp. 

The Hon. F. E. Adams. 

P. S. When Texas was a State of Mexico, it had of course the civil 
law procedure, which recognized no distinction between law and equity. 
From your letter I infer that when it became an independent republic, 
it took up the English common-law system; and that in 1845, three 
years after the New York procedure had been recommended and dis- 
cussed, your State did formally abolish the distinction in its district courts. 


To this letter Judge Adams replied, under date of August 19th, 
1891, again citing the above-quoted provisions of the Texas 
constitution and laws, also the decision of Underwood v. Par- 
rott, quoted from above, to which letter Judge Adams received 
no reply. 

The committee addressed a letter to Hon. John F. Dillon, the 
distinguished jurist and author, stating the duty devolving 
upon them, and calling his attention to the fact that in his work 
‘¢‘The Laws and Jurisprudence of England and America,’’?! 
he had given to the State of New York, the honor of pre- 
cedence in this great reform; and the committee quoted the 
above mentioned constitutional and legislative provisions of 
Texas and decision of our Supreme Court, and respectfully chal- 
lenged the correctness of that learned author’s statement and 
insisted that Texas deserved some recognition for haviag accom- 
plished eight (8) years before in a different manner the same 
result as the State of New York. 

To this letter Judge Dillon promptly replied as follows: — 


New York, March 19, 1896. 
Messrs. W. L. Pratuer, G. W. Davis anp Lewis R. Bryan. 
GenTLEMEN: I am greatly obliged to you for valued favor of the 14th 
inst., relating to a question of great historical interest in the jurispru- 


1 pp. 183-371. 
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dence of the United States. It rejoices me that the Texas State Bar © 
Association have appointed a committee to make the inquiries set forth 
in your communication. 

The constitution, statutes and authorities to which you refer seem to 
establish that, of all the common-law States, Texas was the first to 
abolish the common-law system of pleadings, as well as substantially 
to abolish the distinction between law and equity in procedure, by pro- 
viding for a uniform system of pleading by petition and answer, and 
that the same court should give relief whether in law or equity as the 
facts required. 

In my book to which you so kindly refer ! it is stated, and I presume 
correctly, that soon after the acquisition of Louisiana by the United 
States, the question whether the procedure therein should be accord- 
ing to the common law or continue upon the basis of the civil and 
Spanish law, arose, and was determined in favor of the latter; and that 
Mr. Livingston drew up what was in effect a code of procedure, which 
was adopted by the legislature in 1805, consisting of twenty sections 
and about twenty-five pages ; and it is there stated that, in its essential 
features, it anticipated the codes of nearly a half century later. 

Assuming this to be true, nevertheless the case is different from that 
of Texas in this, that the civil law continued in Louisiana to be the 
basis of their jurisprudence, whereas in Texas the common law of 
England was introduced as a rule of decision, according to your letter, 
by the Republic of Texas as early as 1836. 

I do not know that I can aid your committee in making the inquiries 
with which it is charged, but I shall be very glad to see the result of its 
investigations, and, if my book should ever go to another edition, to 
modify any statements therein, or make such further references to the 
subject as the actual facts seem to require. 

Iowa adopted a criminal code, which was also substantially a code 
of procedure, in 1851. 

With sentiments of great respect, I am, 


Very truly yours, 
Joun F. Ditton. 


In summing up the results of their investigation, your com- 
mittee would say that the following facts appear to be reason- 
ably well established : — 

(1) That the State of Louisiana, having at all times been 
under the civil law, has never had any separate courts of law 


1 Law and Jurisprudence, page 337, note. 
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and equity or common law forms of pleading to abolish, and 
has always had the civil-law form of procedure by petition and 
answer. 

(2) The committee asserted in the beginning of this report 
that Texas became a common-law country by the constitutions 
of 1836 and 1845 and the Acts of Congress of 1836-7 and 1840. 
There seems to be a difference of opinion on this, however; for 
the Hon. John Sayles says in his letter to the committee: ‘* As 
Texas was never a common-law State, it cannot be said that she 
was the first to abolish the common law system of practice, but 
it is the very highest evidence of the hard common sense of the 
pioneers of Texas that they retained these admirable features of 
the civil law.’’ Your committee conclude that Texas became a 
common-law country as to criminal law, its principles and proced- 
ure, by the acts of the convention of November 13th, 1835, and 
the constitution of 1836; and that, as to civil matters and suits, 
Texas became a common law country as to the rules of decision by 
the Act of her Congress of January, 1840, and has so continued to 
this day, except as modified by statute ; but that, as to pleading and 
practice, Texas never had the common-law system, and therefore 
never abolished it, but retained the civil law system of pleading 
and practice, which the English-speaking people found in Texas 
when they came to this country. 

Whether it is more technically correct to say that the civil law 
form of pleading and practice was adapted to the common law 
rules of decision, or that the common law rules of decision were 
adapted to the civil law form of pleading and practice, is a nice 
distinction, which the committee will leave for the decision of 
those who care to engage in the controversy. Of one fact there 
can be no doubt, viz.: Texas was the first State in the Union, 
which was dominated by common law people and lawyers, to 
reject the common-law form of pleading and practice when the 
issue was raised between that system and the civil law system; 
and Texas was unquestionably the first State in the American 
Union, controlled by common-law principles, to abolish the dis- 
tinction between law and equity in the enforcement of private 
rights and redress of private wrongs. 

This was practically done by the acts of the Republic of 
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Texas in retaining the civil-law system of pleading and practice, 
and by the decisions of the courts in applying the same to actual 
use. It was accomplished, in the most direct and effective 
manner, by the constitution of Texas of 1845 and the acts of 
the legislature in 1846. The two streams, common law and 
civil law, had their confluence in Texas; and a free, enlightened 
and practical people like the pioneers of Texas, with the inde- 
pendence and originality characteristic of a new people, combined 
the best elements of both. 

(3) The State of New York, by its code of 1848, was the first 
State in the Union, having the common-law form of pleading 
and practice in actual use, to abolish the same, and to abolish all 
distinctions between law and equity in the enforcement of private 
rights and redress of private wrongs. 

With regard to the question as to which State first adopted a 
penal code and code of criminal procedure, the committee beg to 
report that they have the authority of Mr. David Dudley Field, 
in his article in the AMerican Law Review quoted above, to the 
effect that California adopted the code of criminal procedure in 
1850 which had been recommended to New York in 1849; and 
that it was adopted in Kentucky in 1854, Iowa in 1858, Kansas in 
1859, Nevada in 1861, Dakota in 1863, Oregon in 1864, Idaho in 
1864, Montana in 1864, Washington in 1869, Wyoming in 1869, 
Arkansas in 1874, Utah in 1876, Arizona in 1877, Wisconsin in 
1877, and New York, Indiana and Nebraska in 1881, and Minne- 
sota in 1883. And we have the authority of Judge Dillon, that 
Iowa adopted a penal code in 1851 which was also substantially 
a code of procedure. 

As the Texas Penal Code and Code of Criminal Procedure was 
adopted in 1856, it would seem that we cannot claim any prior- 
ity for Texas in that branch of jurisprudence. 
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ALLEGATA ET PROBATA: NECESSITY OF ALLEGING 


WHAT YOU INTEND TO PROVE IN NEGLIGENCE 
CASES. 


In the current decisions of the courts, one is continually 
meeting with cases admonishing the practitioner that, however 
meritorious his client’s cause of action may be, he may wreck it 
by failing to allege the constitutive facts of which it consists. 
For -example, in a recent case in the Supreme Court of Cali- 
fornia, it was held that, under a complaint seeking to recover for 
an injury resulting from the breaking of shears used in cutting 
iron, on the ground that the employer had been negligent in not 
having them inspected, the plaintiff could not recover on the 
ground that the shears broke because of their faulty con- 
struction, as this would raise a collateral issue.1_ The same court 
hold that, under a complaint in an action to recover damages 
for personal injuries, which states that the plaintiff has ‘‘ neces- 
sarily expended in doctors’ bills ’’ a stated sum, he can not give 
evidence as to the liabilities which he has incurred for medical 
services, but which he has not paid.? So, the Court of Appeals 
of Kentucky hold that, under a petition alleging that the injury 
complained of was caused by the negligence of an engineer in 
backing a train without a signal, the plaintiff can not recover 
upon proof of the negligence of a fireman.* So, the Kansas 
Court of Appeals has held that, under a complaint for damages 
proceeding from a railway fire, alleging negligence in the care- 
less management of the train, and failure to provide suitable 
means to prevent the escape of fire from the locomotive, a 
recovery can not be had upon proof of negligence in allowing 
combustible materials to accumulate upon the right of way.‘ 


1 Pacheco v. Judson Man. Co. 8 Thomas v. Louisville &c. R. Co. 
(Cal.), 45 Pac. Rep. 833. (Ky.), 35 S. W. Rep. 910. 

2 McLaughlin v. San Francisco &c. 4 Union Pacific R. Co. v. Buck 
R. Co. (Cal.), 45 Pac. Rep. 839. (Kan. App.), 44 Pac. Rep. 904. 


. So, in the Texas Court of Civil Appeals, in an action for an 


828 


30 AMERICAN LAW REVIEW. 


injury to property, it was held that, under an allegation that a 
spur railway track was built by the defendant company, a recovery 
could not be had upon proof that it was built by a receiver, and 
that the railway had been restored to the original company 
without a sale. 

These, and many other like decisions which continually salute 
or affront the eye of the laborious editor, serve to remind him 
of ashocking lack of professional knowledge and skill upon a 
very simple subject. They serve to remind him of a somewhat 
laborious discussion of this subject in an old brief, for some 
time hid away in dusty darkness, which he now proceeds to draw 
forth,— just as some character in Wilhelm Meister would draw 
forth, from some old cabinet, a philosophical essay two or three 
chapters in length, and read it, at the very time when the story 
began to develop some plot and to become interesting,— and to 
reprint, for the benefit of such of his readers as stand in need 
of it, the instruction therein contained. 


It is very hard for some lawyers to realize that, under the 
loosest system of pleading, it is necessary to allege with some 
degree of particularity the constitutive facts which they intend 
to prove, in actions for damages grounded on negligence, as well 
as in other cases. This would seem to be the very first thing 
that the legal practitioner ought to learn; and he ought carefully 
to inform himself as to the strictness with which the rule is 
applied, especially in his own jurisdiction. It is applied under 
every system of remedial justice in courts of record. It was 
said by Chief Justice Marshall, in an admiralty case, that the 
maxim of the civil law that the decree must be secundum allegata 
as well as secundum probata, is essential to the due administra- 
tion of justice in all cases.?_ In proceedings in equity, where it 
might be supposed that, the conscience of the judge being more 
actively brought into play, looseness in this respect might be 
indulged, the practitioner will find that the rule is the same as 


! San Antonio &c. R. Co. v. Flato, 


2 The Hoppet, 7 Cranch (U. S.), 
(Tex. Civ. App.), 35 S. W. Rep. 859. 


389, 394. 
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in cases at law.’ It need scarcely be suggested that, with certain 
exceptions for the most part technical, it is of strict application 
in criminal cases. In its just sense and meaning, the rule is 
that a party cannot declare upon one cause of action and recover 
upon making proof of another cause of action; and this, 
although, if he had stated the latter cause of action in his peti- 
tion, he could have recovered upon it.?, He cannot be allowed 
to make proof of a cause of action not pleaded; and if he makes 
such proof, he is not entitled to an instruction upon the 
hypothesis thus made by his evidence.* 


The rule is of peculiar force and strictness under the modern 
codes of procedure, founded on the New York Code, which 
require the petition or complaint to contain ‘‘ a plain and concise 
statement of the facts constituting the cause of action.’’ ¢ 
The very object of this provision is that the defendant shall in 
every case be advised of the exact nature of the charge made 
against him.® This rule, that the proof must correspond to the 
allegations, does not, of course, extend so far as to require 
the plaintiff to be nonsuited because of unimportant discrep- 
ancies called variances; but in respect of such discrepancies, 
the plaintiff must show by affidavit that he has been actually 
misled,® and then the court may order the pleading to be | 
amended upon such terms as shall be just. Upon the question 
what ought to be deemed mere discrepancies or variances between 
the pleadings and proof, within the meaning of this statute, as 
distinguished from a failure to prove the cause of action, the 
decisions are possibly not entirely uniform, but the following 


1 Central Nat. Bank v. Doran, 109 Co., 95 Mo. 368; Wright v. Fonda, 44 


Mo. 40. See also Gregory v. Haworth, 
65 Cal. 654; Benedict v. Bray, 2 Cal. 
251; Bender v. Bender, 15 Or. 353. 

2 Merle v. Hascall, 10 Mo. 406; 
Murphy v. Wilson, 44 Mo. 313; Jones 
v. Louderman, 39 Mo. 287; Steinberg 
v. Phenix Ins. Co., 49 Mo. App. 255; 
Clements v. Yates, 69 Mo. 625; Hite 
v. Street Railway Co., 180 Mo. 136; 
Waldhier v. Hannibal &c. R. Co., 71 
Mo. 514; Harty v. St. Louis &c. R. 


Mo. App. 634; Haynes v. Trenton, 108 
Mo. 123; Whipple v. Bldg. Asso., 55 
Mo. App. 554; Jacquin v. Grand 
Avenue Cable Co., 57 Mo. App. 320; 
O’Brien v. Loomis, 43 Mo. App. 29. 

3 Halpin Mfg. Co. v. School Dis- 
trict, 54 Mo. App. 371. 

4 Rev. Stat. Mo. 1879, Sec. 2039. 

> Hurley v. Missouri &c. R. Co., 
57 Mo. App. 675. 

6 Rev. Stat. 1889, § 2096. 
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may be cited as illustrating the doctrine: Meyer v. Chambers,! 
Brown v. Hannibal &c. R. Co.,? Clements v. Maloney,’ Turner 
v. Chillicothe &c. R. Co.,* Olmstead v. Smith,® Gaty v. Sack,® 
Brown v. Hannibal &c. R. Co.’ The statute has reference to 
mere discrepancies between the issues raised by the pleadings 
and the evidence offered in support of such issues, and not to 
eases where the substance of the issues, so to speak, has no 
support in the testimony adduced.* Some of these codes con- 
tain another provision, which is undoubtedly to be construed in 
pari materia with the foregoing. For example, the Missouri 
Code enacts that, ‘‘ where the allegation of the cause of 
action or defense to which the proof is directed is unproved, not 
in some particular or particulars only, but in its entire scope and 
meaning, it shall not be deemed a case of variance, but a failure 
of proof? 

The decisions in that State show that, from an early day, in 
pleading under the present code of procedure, the doctrine that 
the pleadings and proofs must correspond has been carefully 
insisted upon. For example, where the plaintiff sued for the 
value of certain property, alleging that he had purchased it from 
a third party at the special instance and request of the defendant, 
but proved that he had purchased it for himself and had 
afterwards sold it to the defendant, it was held that this was not 
a mere discrepancy or variance, but that it was an entire failure 
of proof.” Where an attachment was prayed on the ground 
that the debtor had fraudulently disposed of his property, it 
could not be supported by proof that he had fraudulently mort- 
gaged his property. This was deemed to submit a different 
issue from that made by the pleadings.“ Where a garnishee 
answered that he had sold a check alleged to be the property 
of the garnishor’s judgment debtor, etc., *‘ for a valuable consid- 
eration,’’ it was held that he could not offer proof that he had 


1 68 Mo. 626. 7 31 Mo. App. 661. 


2 50 Mo. 461. 8 Waldheir v. Hannibal &c. R. Co., 
2 55 Mo. 352; 56 Mo. 467; 58 Mo. 71 Mo. 517. 


158. See also 57 Mo. 56; 65 Mo. 194. ® Rev. Stat. Mo. 1889, § 2238. 
* 51 Mo. 501. 1 Beck v. Ferrara, 19 Mo. 30. 


5 87 Mo. 602. 11 Bullene v. Smith, 73 Mo. 151, 162. 
* 19 Mo. App. 470. 
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received nothing for it... Where the right of recovery was 
based on the payment of money by the plaintiff to the defendant 
under false representations, and the proof showed that the pay- 
ments were due to duress with full knowledge of the real facts, 
it was held a fatal variance.? 


This salutary rule of procedure, which restricts the proofs to 
the allegations, has been carefully insisted upon by the Supreme 
Court of Missouri in actions for damages grounded upon the 
charge of negligence. While it is in general sufficient for the 
plaintiff, in his petition, to specify the act or omission of the 
defendant which he alleges to have been the proximate cause of 
his injury or damage, and to aver generally that it was negli- 
gently done,*—yet where the pleader, in such case, sees fit to 
specify the grounds of negligence, he will be confined in his 
proofs to the grounds thus specified.‘ He will not be permitted 
at the trial to introduce evidence of a different act or omission, 
upon which he predicates his charge of negligence, from the one 
which he has pleaded.’ And if he unnecessarily restricts the 
issues by his allegations, he should be confined to the issues 
thus limited.* 

In cases of this kind, where there is more or less difficulty in 
determining what is to be deemed a variance, and what a 
failure of proof, it is not practicable to apply the rule of Lord 
Mansfield, that of extracting a principle from all the cases, and 
applying that principle to the case in hand; but the manner in 
which the rule has been applied, and consequently the manner 
in which it is to be applied, can only be discovered by examining 
the facts of the cases in which the rule has been applied. The 
following decisions of the Missouri court show, with singular 


1 Weil v. Posten, 77 Mo. 286. R. Co., 75 Mo. 295; Harty v. St. Louis 
2 Phieger v. Weltner, 21 Mo. App. &c. R. Co., 95 Mo. 368; Gurley v. Mis- 
580. For another illustration see souri &c. R. Co., 93 Mo. 445; Ellis v. 
State ex rel. v. Martin, 77 Mo. 676. Wabash &c. R. Co., 17 Mo. App. 180. 
5’ Mack v. Railroad, 77 Mo. 232; 5 Conway v. Hannibal & St. Joseph 
Ravenscraft v. Missouri &c. R.Co., R.Co., 24 Mo. App. 235. 
27 Mo. App. 622. 6 Jackson v. Hardin, 83 Mo. 187; 
‘ Ravenscraft v. Missouri &c. R. Nicholas v. Larkin, 79 Mo. 264. 
Co , supra; Schneider v. Missouri &c. 
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uniformity, that that court has always acted upon the principle 
that a plaintiff cannot allege negligence in one particular, and 
recover by proving negligence in another particular. 


Upon an allegation that a railroad company employed an incompetent 
engineer, it will not be allowed to prove that the company permitted a 
Jireman to manage and control the locomotive.! 

In an action for damages for an injury received in coupling cars, the 
only negligence averred in the petition was the negligent and defective 
construction of the engine. This being the state of the issue, it was 
held that the defendant was entitled to have the jury instructed, in 
substance, that if the sole cause of the injury was a depression in the 
track, the plaintiff could not recover; since if this was so, the injury 
happened from a cause not alleged by the plaintiff in his petition, and he 
could not allege negligence in one particular and recover for negligence 
in another particular. ‘‘ The plaintiff,’ said Hough, J., ‘‘ grounded 
the action on an alleged defect in the construction of the engine, and 
he can only recover for an injury resulting from such defect.’’ 2 

In an action for damages for a personal injury, against a railroad 
company, where the only negligence alleged in the petition was ‘in 
using defective machinery,’’ and in ‘‘ running end managing its railroad 
cars,’’ and the proof was that the injury was caused by a broken frog,— 
it was held that the plaintiff could not recover. No discussion can 
make the distinction between a mere discrepancy, called a variance, 
and a failure to prove the allegations of the petition, ‘‘ not in some 
particulars only, but in its entire scope and meaning,’’ ® clearer than is 
to be found in the opinion of Mr. Justice Sherwood in this case upon 
arehearing.* And although two able judges of the court dissented 
after the rehearing, yet the doctrine of that case has been maintained 
in Missouri, and we find it very much cited in other jurisdictions. 

Where the specific negligence alleged was the failure of the railroad 
company to stop its train at plaintiff’s station, long enough for him to 
alight, it was held that he could not recover upon proof that the inju- 
ries were sustained by reason of the company’s failure to keep the 
platform lighted.5 


1 Harper v. Indianapolis &c. R. 3 Rev. Stat. Mo. 1889, § 2238. 
Co., 44 Mo. 488; Thomas v. Louis- 4 Waldhier v. Hannibal &c. R. Co., 
ville &c. R. Co. (Ky.), 35 S. W. Rep. 71 Mo. 514. 
910. 5 Price v. Kansas City &c. R. Co. 
2 Buffington v. Atlantic &c. R. 72 Mo. 414. 
Co., 64 Mo, 246. 
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Where the petition alleged that, the defendant ‘‘ not regarding its 
duty, and by reason of its negligence and/carelessness, plaintiff was run 
against by one of defendant’s cars, thereby throwing plaintiff upon the 
rail of defendant, the said car then and there ran upon and over plain- 
tiff,’’ — it was held that the court could not submit to the jury the ques- 
tion of defendant’s negligence in having a defective sand-box on the 
engine and in keeping a defective frog in its switch. If the real ground 
of complaint was that the machinery or track was defective, it should 
have been distinctly stated in the petition.’ 

Where the petition, in an action against a railroad company for flood- 
ing the plaintiff’s land, averred that the defendant ‘ failed to keep its 
road in such a condition as to prevent injury to the plaintiff, but negli- 
gently and carelessly failed to make and keep open proper ditches for 
the purpose of letting the water off of the plaintiff's land,’’ — and the 
plaintiff gave evidence, over defendant’s objection, to prove the obstruc- 
tion of a running stream, —it was held, after holding that the petition 
did not state a cause of action, that the evidence ought not to have been 
admitted under the petition. Henry, J., said: ‘‘ No one would con- 
strue the petition as stating such a cause of action. The plaintiff must 
state the facts which constitutes his cause of action. He cannot state 
one and prove another; nor, if he states one, can he supply the defects 
by evidence at the trial.”’ 2 

Where the petition averred that the defendant had negligently run its 
train over a portion of its road-bed, which had become unsafe by reason 
of being undermined by floods, etc., it was held error to give an in- 
struction which authorized a recovery if the jury should believe that 
there was any defectin the construction of the road-bed or in the charac- 
ter of the ties or other material then in use on said road, which defects 
might have been discovered by the exercise of care, prudence and fore- 
sight. No recovery could be allowed on proof of a state of facts not 
alleged in the petition.’ 

Where the petition charged that the injury was due to the fact that 
the hand-hold of a brake-staff was ‘‘ imperfectly, defectively and dan- 
gerously constructed, in this, that it was not fastened to the brake-staff 
securely and safely,’’ etc., it was said by the court: ‘‘ Such being the 
cause of action alleged, in order to make a good petition, it was neces- 
sary to state that the company negligently or carelessly adopted that 


1 Edens v. Hannibal &c. R. Co., Woodward v. Oregon R. & N. Co., 18 
72 Mo. 213. Or. 289, 297. 

2 Field v. Chicago &c. R. Co., 76 3 Ely v. St. Louis &c. R. Co., 77 
Mo. 614. Cited with approval in Mo. 361. 
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hand-brake and continued to use it after ascertaining its unfitness. We 
are inclined to the opinion that the petition does not state any cause of 
action. But, however that may be, it certainly was error to admit evi- 
dence that the hand-brake was out of repair and that the company neg- 
lected to repair it. No such cause of action was stated in the petition, 
and there was an entire failure of proof of the cause of action alleged. 
There was no evidence adduced by plaintiff tending to prove that the 
brake-wheel or hand-hold was imperfectly, defectively or dangerously 
constructed, but only that from use its fastening to the brake-staff had 
been weakened. A party must recover, if at all, on the cause of action 
alleged. The court, by its instruction, submitted to the jury the ques- 
tion of the defective construction of the brake, and also the question 
of its want of repair, and the negligence of the company in not repair- 
ing it. On the latter proposition the evidence was inadmissible, and on 
the former there was no evidence at all.’’ | 

Where the petition charged that plaintiff was iniured while trying to 
cross defendant’s tracks, by reason of defendant’s carelessness in driv- 
ing and forcing its cars together, arecovery could not be had for the negli- 
gence of the defendant in leaving cars on the track without securing them.” 

In an action by a servant against his employer for personal injuries, 
the petition charged that defendant’s foreman was incompetent, and 
that, by reason of said foreman’s recklessness, carelessness and brutal 
disposition, plaintiff was compelled to take a position, in unloading 
iron, of unnecessary danger, etc. The evidence tended to show that 
the accident was due to a defective iron bar used in unloading the pipes 
and to a failure to chock them. A judgment for the plaintiff was 
reversed on the ground of a fatal variance.® 

A petition charging death from a negligent defect in the plan of con- 
struction of an elevator, on which deceased was riding when injured, 
was not supported by proof of death resulting from negligence in its 
operation. 

Wherethe negligence alleged in the petition was carelessly furnishing 
‘* unsafe and improper timbers, prize-poles and means of leverage,’’ a 
recovery could not be had upon the ground that the defendant’s foreman 


negligently ordered too much force to be applied, or ordered plaintiff to 
take an unsafe position.® 


1 Current v. Missouri &c. R. Co., 4 O’Brien v. Western Steel Co., 100 


86 Mo. 66. Mo. 182. 
2 Gurley v. Missouri &c. R. Co., 5 Bohn v. Chicago &c. R. Co., 106 
93 Mo. 445, Mo. 429. 


8 Ischer v. St. Louis Bridge Co., 95 
Mo. 261. 
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In an action to recover statutory damages for the death of plaintiff’s 
husband, due to his being thrown from one of defendant’s cars while 
the same was being switched to a side-track of defendant’s road, it was 
held that, as the petition was grounded on the negligent running of the 
cars, under § 4425 R. S. Mo., no recovery could be had on the theory 
that the accident was caused by a defective brake-beam.! 

In another case, the petition alleged that ‘‘ defendant so ran its cars 
around said loop at a careless and rapid rate of speed and with a sud- 
den jerk,’’ whereby plaintiff was thrown from the grip-car and injured. 
It was said by the court: ‘‘ Unless defendant’s servants in charge of 
the cars at the time of the accident were guilty of negligence in running 
around the loop at a careless and rapid rate of speed and with a sud- 
den jerk, and that was the direct cause of the injury, the plaintiff was 
not entitled to recover.’’? 

Where the count on which the plaintiff recovered averred the negli- 
gence of the defendant to consist of ‘‘ carelessness and negligence in the 
management of its said engine and train of cars,’’ it was held error to 
admit, against the objection of the defendant, evidence that the de- 
fendant had suffered corn to remain on its track, attracting there the 
plaintiff’s hogs, which were thereby killed.* 


Nor has the Supreme Court of Missouri been at all eccentric 
in holding that a plaintiff cannot allege one species of negligence 
and recover upon proof of another. A great array of cases 
decided in other jurisdictions can be cited in illustration of the 
same principle, some of which are the following: — 


Under a complaint charging negligence in the use of @efective ma- 
chinery, there can be no recovery upon the mere proof of negligence in 
employing unskillful men to run the machinery.‘ 

In an action by an employé of a railroad company to recover dam- 
ages from the company for a negligent injury, the declaration averred 
that the plaintiff had been injured by other employés of the defendant, 
‘*‘ in carelessly and negligently running and pushing a certain hand-car 
upon the railroad track of the defendant.’’ It was held error to admit 
- evidence of the fact that the plaintiff was injured in consequence of the 


1 DeBolt v. Kansas City &c. R. Co., 5 Ravenscraft v. Missouri &c. R. 
. 123 Mo. 506. Co., 27 Mo. App. 617, 623. 


2 Hite v. Street Railway Co., 130 Mo. 4 Long v Doxey, 50 Ind. 885. 
136. 
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defective construction of a certain instrument called a ‘“ jigger,’’ which 
was used by the employé of the road.! 

In an action for damages received by a traveler at a railroad crossing 
in a city, the petition predicated the negligence of the defendant on its 
Jailure to ring the bell, to sound the whistle, to give signals, to stop its 
train, and in running its train at too great a rate ofspeed. It was held 
error to admit evidence that the defendant maintained no light at the 
crossing.” 

The declaration, in an action for a personal injury, alleged the negli- 
gence of the defendant to consist in ‘‘ carelessly and improperly driving 
and managing is locomotive, engine and train.’? At the trial, evidence 
was introduced tending to show that the injury occurred in consequence 
of a defective platform at a station. This evidence was not objected to 
at the time it was offered and received; but before the court instructed 
the jury, the defendant moved the court to exclude it. This the court 
declined to do, but instead, instructed the jury upon a hypothesis which 
embraced it. It was held that this was error, on the ground that the 
plaintiff could not allege negligence in one particular, and recover 
damages by proving negligence in another particular.* 


Nor is this rule of procedure confined to those States where 
judicial administration is conducted under a code, as in Missouri. 
It seems to have been upheld with equal vigor in those States 
which practice according to the course of the common law. 


Where a declaration for a negligent injury to a railway brakeman, 
received while coupling cars, set forth that it was occasioned by a deep 
hole between the rails, and it appeared from the evidence that the hole 
was not between the rails of the main track, but between the rails of a 
side track, it was held that there was a fatal variance between the alle- 
gations and the proof; since a natural and proper construction of the 
language of the declaration would lead to the conclusion that the 
pleader intended to aver that the hole from which the injury proceeded 
was a hole in the main track.‘ 

So, where, in a suit for a negligent injury, the declaration alleges it 
to have been the result of several concurrent acts of negligence on the 


1 Thomas v. Georgia &c. R. Co., 3 Murray v. Silver City &c. R. Co., 3 
40 Ga. 231. New Mex. 337. 

2 Missouri Pacific R. Co. v. Hennes- 4 Batterson v. Chicago &c. R. Co., 
sey, 75 Tex. 155; s. c. 12S. W. Rep. 49 Mich. 184. 
608; 42 Am. & Eng. R. Cas. 225. 
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part of the defendants, and alleges that these combined acts caused the 
injury, the plaintiff cannot recover on proof of one or more of such 
acts, although it may have been sufficient in itself if alleged as a sep- 
arate cause of the injury.! 

So, in an action against a railroad company for killing a horse, the 
declaration ‘simply averred that it was the duty of the company to 
erect, maintain, and keep in repair fences along its railway; and 
further, that the horse strayed upon its track and was killed by reason 
of the defendant’s neglect to perform its duty. It was held that the 
court erred in admitting evidence of the fact that the horse strayed 
upon the track through a gate at a farm crossing, as the declaration 
contained no averment of negligence in the defendant in not keeping 
the gate closed.? 

In an action for damages against a railroad company for an injury 
to the plaintiff while a passenger on its train, the declaration having 
alleged that the injury was caused by the defendant carelessly and neg- 
ligently running its train against a horse,— it was held error to permit 
the plaintiff to prove that the railroad track was not properly fenced ; 
that a gate was down so that animals could get upon the road ; and that 
the train was not provided with steam brakes.* 

So, it has been held error to admit, against the objection of the 
defendant, in an action by an engineer to recover damages from the 
railroad company for a personal injury, evidence to the effect that the 
engine was not equipped with air brakes; that, had there been such air 
brakes, the train could have been stopped more easily and quickly; and 
that the defendant had since placed such air brakes upon its freight 
engines,— no negligence in this respect being charged in the declar- 
ation.* 


The rule is the same in alleging contributory negligence. If, 
in defending an action for damages grounded upon negligence, 
the defendant specifically sets forth in its answer a distinct act 
or omission upon which it imputes contributory negligence, it is 
properly confined, in giving its proof, to evidence of that act or 
omission.® 


1 Wormsdorf v. Detroit City R. Co., 8 Toledo &c. R. Co v. Foss, 88 Jl. 
75 Mich. 472; s. c. 42 N. W. Rep. 5651. 


1000. * Chicago &c. R. Co. v. Young, 26 
2 Illinois Central R. Co. v. McKee, Il, App. 115. 
43 Ill. 119. 5 St. Louis &c. R. Co. v. McLain 


(Tex.), 15 S. W. Rep. 789. 
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Thus, in an action by an administratrix to regover damages for the 
negligent killing of a child, the answer set up contributory negligence 
in the child and other children who were with him, but did not allege 
contributory negligence in the child’s mother in allowing him to go at 
large upon the defendant’s grounds. It was held that evidence of such 
negligence of the mother was rightfully excluded. The court pro- 
ceeded upon the view that a party, pleading negligence specifically, must 
restrict his proofs to his allegations; otherwise he would mislead the 
opposite party.! 


As applied to the subject of instructing juries, the rule 
restrains the court to the giving of instructions on those hypo- 
theses of fact which are made by the pleadings, and prohibits 
the giving of instructions on other or wider hypotheses of fact, 
although made by the evidence.” 

Where the instructions enlarge the field of inquiry beyond the 
plaintiff’s allegations, or beyond the scope of any evidence that 
can rightfully be adduced under those allegations, this will be 
error, for which the judgment will be reversed.* 

In Oregon, as in Missouri, the provision of the code of pro- 
cedure ‘ is that the complaint shall contain a plain and concise 
statement of the facts constituting the plaintiff’s cause of action. 
This provision the Supreme Court of that State refused to fritter 
away.’ 


Accordingly, where the petition charged the negligent starting of a 
train before passengers had time to get aboard, an instruction was held 
improper which authorized a recovery if the train was started before 
deceased, who had assisted his daughters on the train, had time to 
alight.® 

So, where the negligence averred in the petition, in an action for 


1 O'Malley v. St. Paul &c. R. Co., 
43 Minn. 289; s. c. 45 N. W. Rep. 
440. 

2 Schelereth v. Missouri &c. R. Co., 
96 Mo. 509; Abbott v. Kansas City &c. 
R. Co., 88 Mo. 278; Whitlock v. Ap- 
pleby, 49 Mo. App. 295; Kenney v. 
Hannibal &c. R. Co., 70 Mo. 252; 
Melvin v. St. Louis &c. R. Co., 89 Mo. 
106; Toledo &c. R. Co. v. Foss, 88 Ill. 


551; Knahtla v. Oregon R. Co., 21 
Or. 136, 141; 8. c. 27 Pac. Rep. 91. 

’ Woodward v. Oregon R. & N. 
Co., 18 Or. 289. 

4 Hill Code Or., § 66. 

5 Heilner v. Union County, 7 Or. 
84; Lakin v. Oregon Pac. R. Co., 15 
Or. 220. 

6 Yarnell v. Kansas City &c. R. 
Co., 113 Mo. 570. 
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damages against a railroad company for a personal injury, consisted of 
carelessness and negligence in running its cars, it was held that the 
court erred in submitting to the jury the hypothesis of negligence in 
having a defective sand-box on the engine, and in keeping a defective 
frog in tts track. ‘‘ If,’’ said the court, speaking through Hough, J., 
‘*the real ground of complaint was that the machinery or track was 
defective, it should have been distinctly stated in the petition. The 
plaintiff was not entitled to recover upon a cause of action not stated 
in his petition; and the court,erred, therefore, in submitting to the 
jury issues which were not raised by the pleadings.’ ! 

Where, in an action for damages against a railway company for an 
injury sustained by an employé, there was no averment in the com- 
plaint of a failure on the part of the defendant to establish a system of 
rules and regulations for the management of its trains and employés 
and the conduct of its business,— it was held error for the court to 
give an instruction to the jury based on that hypothesis.” 


Seymour D. THompson. 
Sr. Louis. 


1 Edens v. Hannibal &c. R. Co., 2 Woodward »v. Oregon R. & N. 
72 Mo. 212. Co., 18 Or. 289; s. c. 22 Pac. Rep. 
1076. 
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THE FELLOW-SERVANT DOCTRINE. 


The rulings in the different States of the American Union 
upon the doctrine of the liability of the master to a servant for 
injuries arising out of the negligence of a fellow-servant, are in 
a state of inextricable confusion, and so hopelessly irreconcilable 
that a decision in one State is of little value as a precedent in 
another, unless the same rule has been established in both. It 
can probably never be established with uniformity except, 
possibly, by statutory enactment. 

But notwithstanding the various ramifications of the rule, the 
cases all seem to agree that Chief Justice Shaw’s opinion in the 
4th Metcalf !is the foundation of the doctrine in America, 
and (in the absence of positive law to the contrary) some fol- 
low its reasoning in éoto, and others in part. 

The common-law doctrine of non-liability of the master for 
negligence of a fellow-servant, probably finds its first intimation 
in the English case of Priestly v. Fowler,’ decided in 1837, but 
the utterances therein enunciating the doctrine were mere judicial 
dicta. All that was really decided there, was that the master 
did not warrant the sufficiency or safety of a carriage in which 
his servant was sent. 

In 1841, the Court of Errors of South Carolina decided, in 
Murray v. South Carolina Ry. Co.,* that a railway company was 
not liable to a fireman for the negligence of a competent 
engineer, though the judges knew nothing of the earlier English 
case. 

When Chief Justice Shaw gave his decision in Farwell v. Boston 
&c. R. Co., firmly fixing the doctrine in America, he considered 
the case as one of first impression, although familiar with both 
the English and South Carolina cases. This case has been too 


1 Farwell v. Boston &c. R. Co., 4 "3 1 MeM. 385. 
Met. (Mass.) 49. ‘ 4 Met. 49. 
23 Mees. & W. 1. 
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long followed to be overruled by the courts at this late day, and 
the doctrine therein stated is firmly rooted in our jurisprudence. 
Yet it is not impregnable to the assaults of reason and justice. 

In the absence of contributory negligence on the part of the 
injured (be he servant or stranger), the master should in all 
cases be held responsible for his servant’s wrongful acts within 
his implied authority, in the same degree as if such acts were 
his own. Exceptions against workmen in the same employment, 
and in favor of strangers, are unfair discriminations. If not 
liable for the injury of a servant by a servant, it is difficult to 
perceive why he should be held responsible in any instance, con- 
ceding that his servant’s acts are his own. 

The master’s liability should rest upon the ground, not that 
he is unqualifiedly an insurer of the absolute safety of his 
employés, but that the master is in every instance liable for the 
negligence of his servant, when such servant is acting within 
the scope of his actual employment. The servant is the alter 
ego of the master, stands in the master’s shoes, as it were, and 
his acts are the master’s acts, so long as he is engaged in the 
performance of those duties which he is directed by the master 
to perform. 

The Massachusetts justice, alluding to the fellow-servant doc- 
trine, says: ‘* The rule is founded on the expediency of throw- 
ing the risk upon those who can best guard against it.’’ Yet it 
is a fact in the light of common experience most patent to all, 
that a switchman, working in one end of a railroad yard, cannot, 
in the ordinary course of his employment, exercise in any degree 
such a watch or control over his fellow-switchman working in 
the other end of the same yard perhaps a mile away, as would 
enable him to take any effectual precautionary measures against 
the negligence of the latter; and such statements as that above 
quoted must of necessity be founded upon mere speculation and 
conjecture. It is folly to attribute to such switchman even the 
same knowledge of the operations of his fellow-servant as is 
possessed by his superior officers; but to say that he has better 
knowledge than his superior, whose express duty is to super- 
intend these transactions, is an assertion that savors of the mar- 
velous, to say the least. If, as Chief Justice Shaw says, it is 


{ 


842 30 AMERICAN LAW REVIEW. 


expedient to ‘* throw the risk upon those who can best guard 
against it,’’ common justice would certainly throw the risk upon 
the master, and not upon the servant. 

The same learned justice gives utterance to the further state- 
ment that liability of the master does not exist in the case men- 
tioned, ‘* because the implied contract of the master does not 
extend to indemnify the servant against the negligence of any- 
one but himself,’’ etce., ete. When the wrong complained of pro- 
ceeds from the negligence of his own authorized servant, whose 
negligence is it, but that of ** himself? ”’ 

In a note to Webb’s Pollock on Torts,? it is said: ** M. Sainct- 
lette, of Brussels, and M. Sauzet, of Lyons, whom he quotes, 
differ from the current view among French-speaking lawyers, 
and agree with Shaw, C. J., and our courts, in referring the 
whole matter to the contract between the master and servant; 
but they arrive at the widely different result of holding the 
master bound, as an implied term of the contract, to insure the 
servant against all accidents in the course of the service, and not 
due to the servant’s own fault, or vis major.”’ 

But whatever the opinions of individual French lawyers, 
it was authoritatively determined in 1841, and the ruling 
so far as I know has never been changed, that Article 1384 
of the French Civil Code rendered the employer liable to 
servants for injuries incurred through the negligence of fellow- 
servants.? 

It cannot be denied that the negligence of the servant is the 
negligence of the master; and, this being conceded, it must nec- 
essarily follow that injuries produced by such negligence are 
directly attributable to the master. But we are met with the 
assertion that, because the sufferer happens also to be a servant, 
and not a stranger, he should not be allowed a recovery, and this, 
too, upon considerations of public policy! Common observation 
is unable to discern wherein the public good is subserved by such 
a rule. 

Why is a stranger permitted to recover? When this is fairly 
answered it will require no extraordinary or uncommon powers 
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of perception to plainly see the rank injustice of precluding an 
employé, who in most instances has no more efficacious means of 
preserving his own safety than has the stranger. 

True, the railway employé knows the dangers of his business. 
But the stranger, too, knows the danger of crossing tracks and 
viding in railway carriages. Moreover, he may, if he choose, 
avoid them. There was atime when the transaction of human 
affairs was quite a possibility without the assistance afforded by 
the modern agency of railways. This line of rgasoning may be 
justly called absurd, yet it is not a whit more so than the time- 
worn, trite and hackneyed sophistry that employés engaged ‘in 
the conduct of one common enterprise or undertaking’’ can 
observe one another’s conduct in such a manner as to secure per- 
sonal safety to each, when it is well known to any man whose 
common sense is not totally eclipsed with learning, that such a 
mutual observance on the part of employés, in the conduct of 
our great railway systems, is undeniably impracticable, and often 
a palpable physical impossibility. 

The further observation of Chief Justice Shaw, that the ser- 
vant may *‘ leave the service, if the common employer will not 
take such precautions, and employ such agents as the safety of 
the whole party may require,’’ will scarcely be said to rest upon 
reasons of public policy, nor to arise out of any consideration 
of generosity or fellow-feeling toward the weaker party. Like 
Raleigh’s axe, it would be keen medicine, but a cure for all dis- 
eases. The entire body of railway employés, both in Europe 
and America, could “ leave the service ’’ with undoubted facility, 
and by this adroit movement, throw their families out of house 
and home; thus avoiding the dangers attendant upon their 
present occupation. But there are considerations, which, though 
perhaps not apparent to the stern visage of the law, yet operate . 
as most potent factors in the field of human action. There is 
another phase of this question, which the learned justice does 
not consider, and it is one of appalling magnitude. The laborer 
may without difficulty relinquish his employment; there is no 
hand to restrain him; but with the cessation of his labors the 
sole means of his subsistence must also cease. In the present era 
of unemployed laborers, circumstances render it highly inexpe- 
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dient for him to desist from his only occupation and look to 
fortune for another means of livelihood. 

There are twenty-five thousand railway laborers in the State 
of Missouri alone. ‘Times have changed since the decision of 
Chief Justice Shaw in 1842. The immense railway systems of 
the world have nearly all been projected and built since that 
date, and the great mass of railway law has arisen within the 
past fifty years. 

The marked alterations in the social status since the promulga- 
tion of the fellow-servant doctrine by Chief Justice Shaw, in 
themselves constitute no impotent reason why the advisability of 
changing the rule should be seriously considered, and if the 
overwhelming weight of authority prevents action by the courts, 
the legislatures should examine the matter. Fortunately, in this 
instance at least, the law-making department is not controlled by 
the maxim stare decisis, and in nearly all of the civilized nations 
of the world laws have been enacted abrogating the old rule. 

To Germany belongs the honor of being the first nation to 
abolish the fellow-servant doctrine, she having taken that step 
through the Imperial Haftpflicht Gesetz of the 7th of June, 
1871. The German laws of liability evidence a perfect idea of 
justice, and the system of Un/fallsversicherung und Krankenkasse 
well merits a careful perusal. 

It is eminently just and reasonable that the workman should 
be placed in alike position, as regards the employer, with respect 
to certain relations, as would be held by any person not in the 
employment. The British, with that accurate perception of jus- 
tice so characteristic of their lawyers, were the first among 
English-speaking people to formulate these equitable principles 
into statutory enactment. This was the object of the Employ- 
ers’ Liability Act,’ passed in 1880, and which, being experi- 
mental in its nature, was at first limited in its duration to Decem- 
ber 31, 1887, or to the close of the session of Parliament which 
should then be sitting. But so salient were the results of this 
admirable law, that it was subsequently authorized to continue in 
operation until December 31, 1899.2. This statute with various 
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modifications, has been enacted in nearly all of the British 
possessions; notably in New South Wales, Queensland, Victoria, 
and Ontario. In New Zealand the act applies only to Crown 

servants. 

In Scotland the rule never existed until forced upon them by 
the English House of Lords in 1868, to make the Scottish law 
conform to the rule then declared to be announced by the English 
cases.? 

Article 1153 of the Italian Code follows the French, to which 
reference is made above. In fact, the doctrine seems now to be 
almost peculiar to the United States; many of which, however, 
have enacted wholesome laws upon the subject, mitigating the 
rigors of the rule announced in the Farwell case, and in some 
instances utterly abolishing it: a practice to be highly com- 
mended. 

In the new constitution of South Carolina, ratified December 
4, 1895, it is expressly provided? that ‘* every employé of any 
railroad corporation shall have the same rights and remedies for 
any injury suffered by him from the acts or omissions of said 
corporation or its employés, as are allowed by law to other per- 
sons not employés, when the injury results from * * * the 
negligence of a fellow-servant engaged in another department uf 
labor from that of the party injured, or of a fellow-servant on 
another train of cars, or one engaged about a different piece of 

A like provision is made in the constitution of Mississippi,’ 
ratified in 1890. 

The old doctrine has been abolished, and statutes resembling 
in a greater or less degree the English Employers’ Liability Act, 
enacted, in the following States: Florida,‘ Georgia,’ Iowa,° 
Massachusetts,’ Minnesota,® Mississippi,’ and Indiana.” Among 
those States which have by statute materially modified but not 


1 Wilson v. Merry, 1 L. R. Se. & 6 McClain’s An. Code, Sec. 2002. 


Div. 326, per Ld. Chelmsford. 7 Supp. Pub. Stat. 1882-88, p. 566. 
2 Art. IX, Sec. 15. § Stat. 1894, Sec. 2701. 
8 Article VII, Sec. 193. ® An. Code, Sec. 3559. 
* Rev. Stat. 1892, Sec. 2346. 1 Rev. Stats. 1894, Secs. 7083-87. 
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entirely abrogated the old rule, may be mentioned: Alabama,! 
Arkansas,” Louisiana,® Wisconsin,‘ and Texas.°® 

Many of the American courts, it is true, have adopted rulings 
appreciably diminishing the severity of the old rule; yet sub- 
stantial justice can never be done to a large per cent of the 
industrial classes, until legislative action is taken in every State 
to extend the master’s liability; especially in the case of 
railways. 

The interests of the public would undoubtedly be furthered by 
a total annihilation of the old rule, in so far as the same may be 
applicable to railways, since it completely fails to supply the 
necessities of our present civilization. It contains little of 
intrinsic justice, and might have long since ceased to exist did 
it not furnish so admirable an auxiliary to the immeasurable 
rapacity and absorbing greed of giant corporations, whose unre- 
mitting opposition, in many of the States, has hitherto contrib- 
uted in a great degree to prevent any legislative action upon the 
subject. 


Sreep Mossy. 
JEEFERSON City, Missouri. 


1 Code, Vol. I, Sec. 2590. 4Sandb. & Berr. An. Stat., Sec. 
2 Sand. & H. Digest, Stat. 6248-50. 1816a. 
3 Voorhees Rev. Civ. Code, Sec. ® Acts 1893, Chap. 91. 
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THE ‘“‘SUGAR BOUNTY’’ CASES: POWERS OF CON- 
GRESS — PUBLIC TAXATION FOR USES NOT 
PUBLIC. 


A new era in legislation and in judicial construction has 
been reached, if the decision of the Supreme Court of the 
United States in the *‘ Sugar Bounty Cases ’’ is to become a 
canon. The departure, in these cases, from the ancient tenets 
of constitutional law, as we have been familiar with it, is at 
once so radical, and so pregnant with possibilities of grave evil 
in our government, as to challenge the concern of constitutional 
lawyers and of statesmen, and to demand the serious public 
attention. The writer cannot believe, however, that this 
remarkable decision of the court can ever be accepted as a 
principle or followed as a precedent; but the decision is now, 
however, by virtue of the court’s sanction, part of the ‘* supreme 
law of the land,’’ and unless speedily departed from, is, to my 
seeming, fraught with most mischievous results to the future 
well-being of the country. 

By its decision, the court, upon grounds which seem as fanciful 
and untenable as they are novel to our established jurispru- 
dence, sustain legislation of Congress which directly appro- 
priates some $5,238,289 out of the public treasury, money 
raised by Federal taxation upon the whole people of the United 
States, and donates it as a gratuity, a confessed legislative 
‘* bounty,’’ to a small class of the citizens of the country, en- 
gaged in the private business of raisingsugar. The importance 
of this new decision as a matter of constitutional interpretation, 
as well as in its political bearings, gives it an unusual public 
interest, and is the apology for this examination. 

These ‘‘ Sugar Bounty Cases’’ involved the important ques- 
tion of the constitutionality of that part of the Tariff Act of 
1890, bestowing upon the sugar growers of the United States a 
‘* bounty ’’ of two cents a pound on all the sugar produced in 
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this country by certain producers within the provisions of the act. 
The cases are entitled United States v. Realty Co. and United 
States v. Gay, from the Circuit Court of the United States for 
the Eastern District of Louisiana, and are consolidated and 
reported in 16 Sup. Ct. Rep.'!' The entire opinion should be 
read carefully; it is curious, and worth the study; and will 
save more extended criticism here. It will be found difficult to 
reconcile some of its reasonings with reason, or its conclusions 
with logic or constitutional law. 


Tue Bounty LEGISLATION. 


The opinion recites the bounty legislation of Congress in 
extenso; a brief of its substance is as follows: The Tariff Act 
of October 1, 1890 ( known to fame as ** the McKinley Tariff ’’), 
embraced ‘* Schedule E, Sugar,’’ which provided that on and 
_ after July 1, 1891, and until July 1, 1905, there should be paid 
to the producer of sugar from beets, sorghum, sugar cane and 
maple sap grown in the United States, testing ninety degrees by 
the polariscope, a bounty of two cents per pound; and on all 
sugar testing between ninety and eighty degrees, a bounty of 
one and three-fourths cents per pound. The producer, to be 
entitled to the bounty, was required to file prior to July 1st of 
each year with the commissioner of internal revenue, a notice 
of the place of production, with a general description of the 
machinery and methods to be employed by him, and an estimate 
of the amount of sugar proposed to be produced in the current 
or next ensuing year; together with an application for a license 
to so produce, to be accompanied by a bond in penalty, con- 
ditioned that he will faithfully observe all rules and regulations 
that might be prescribed for such manufacture of sugar. 
Whereupon the commissioner would issue a license to the pro- 
ducer to produce sugar at the place and time, and with the 
machinery and by the methods described in the application ; but 
said license not to extend beyond one year from the date thereof. 
** And for the payment of these bounties, the Secretary of the 
Treasury is authorized to draw warrants upon the Treasurer of 


1 1120; s. c. 163 U.S. 427. 


q 7 
im 


THE SUGAR BOUNTY CASES. 849 


the United States for such sums as may be necessary, which 
sums shall be certified to him by the commissioner of internal 
revenue, by whom the bounties shall be disbursed; and no 
bounty shall be allowed or paid to any person licensed as afore- 
said in any one year, upon any quantity of sugar less than five 
hundred pounds,”’ 


* 
* * 


This unprecedented scheme of legislating public moneys into 
private pockets, without consideration or equivalent in return, 
produced the greatest surprise and concern not only among con- 
stitutional lawyers and public men, but to the public generally. 
Even in an age of class legislation, and of private thrift at the 
public expense, in all the history of legislation nothing of this 
tenor and effect had ever been known or attempted. It was an 
utterly new phase in our theory of republican government, and 
was contrary to every principle of the American system. To 
raise money from the whole people by taxation, and then appro- 
priate it by class legislation out of the treasury to private per- 
sons to aid their private business, without any sort of indirection 
or color of legal right, was a monstrous perversion of legislative 


power, subversive of the first principles of democratic govern- 
ment, and alarming to every thoughtful citizen of the republic. 
An outcry against such flagrant abuse was strenuously made; 
and the right and legal power of Congress to make such a grant 
of public taxes for private objects was denied almost univer- 
sally. 


* 
* * 


Tue JURISDICTION OF CONGRESS. 


It may be asked by way of premise, what jurisdiction had 
Congress, in the first place, over the raising and making of 
sugar ; ‘to license it or not to license it, or to interfere with it in 
any way? That is a local industry, a purely private business, 
subject to regulation, no doubt, within the States; but wholly 
removed from Federal jurisdiction. This is a government of 
functions limited to certain great matters of national import, to 
powers delegated for the maintenance of the national existence 
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and for the purposes of general government; and by express 
limitation, ‘* the powers not delegated to the United States by 
ihe constitution * * * are reserved to the States respect- 
ively.’’? If Congress can license raising sugar, it can license and 
regulate raising corn, and wheat, and cotton and vegetables, and 
watermelons. If it can license, it can then require a license-fee 
or tax before the license will be issued; and, as a consequence, 
prohibit under penalties all farming until the tax be paid. And 
if it can license or prohibit farming, it can license or prohibit 
manufacturing and all varieties of private pursuits and indus- 
tries. I think that no one will admit that Congress has any 
such constitutional power to require a license, especially where 
no purposes of internal revenue are involved. That is within 
the sole province of the local governments, under lawful restric- 
tions. 

Again, what authority has Congress to pay a premium or 
bounty out of the public treasury, to the private citizen who 
raises sugar? If of two cents a pound, then of ten cents a 
pound. And if Congress can lawfully premium making sugar, 
so can it pay a bounty on every pound of tobacco, and every 
peck of potatoes, and every yard of silk and calico, and wool 
and cotton, and every ton of brick and every gallon of molasses. 
Granted the. power of Bountyrne and the limit is NowHERE. 
The Supreme Court of the United States declared this truism in 
Loan Assn. v. Topeka, where it condemned just such legisla- 
tion, saying: ‘* No line can be drawn in favor of the manufac- 
turer which would not open the coffers of the public treasury to 
the importunities of two-thirds of the business men of the 
community.’’! If the princely amount of $5,238,000 may 
be raised by Federal taxation upon the people and paid to 
the private citizens who make sugar, where is the limit of 
Federal taxation for bestowing congressional bounty and favor 
upon every body that raises anything, or even on those who 
raise nothing at all? I think that it thus appears, even on 
broad general principles, that the * license’’ and ‘* bounty”’ 
feature of the act of 1890, was manifestly beyond the limited 
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powers of Congress, and was ab intéto unconstitutional and 
wholly void. 


* 


* * 


This act of 1890 came before the Supreme Court in 1892, in 
the case of Marshall Field & Co. v. Clark, Collector,! where the 
validity of the entire act was attacked because, among other 
objections, of the alleged unconstitutionality of the sugar schedule 
of the act. On this point the court declared, that ‘‘ it would be 
difficult to suggest a question of larger importance, or one the 
decision of which would be more far-reaching; ’’ but that inas- 
much as it was obvious that the validity of the whole act did 
not depend upon the validity of the bounty clause, they would 
‘* not be justified in giving the question of constitutional power, 
here raised, that extended examination which a question of such 
gravity would demand.’’ So the decision went off on other 
grounds. 

This dictum is cited only to emphasize the importance of the 
question, and that the ‘constitutional power’’ of Congress 
would be involved essentially in its ultimate decision. 


REPEAL OF THE Bounty Act. 


Congress was soon forced to undo this evidently unconstitu- 
tional and usurpative legislation. The court recites in its opinion 
the repealing section 182 of the act of August 28th, 1894, 
which specifically enacted: ‘* That so much of the Act approved 
October Ist, 1890, as provides for and authorizes the issue of 
licenses to produce sugar, and for the payment of a bounty to 
the producers of sugar in the United States, be and the same is 
hereby repealed; and hereafter it shall be unlawful to issue any 
license to produce sugar, or to pay any bounly for the production 
of sugar of any kind under the said act.’’ This repeal, enacted 
under the leadership of the ablest constitutional lawyers in the 
Senate and House of Representatives, was clearly a recognition 
of the violence done both to the constitution and to the underlying 
principles of our government by the unprecedented attempt of 
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the said Tariff Act of 1890, to bestow bounties on private 
persons in aid of their private business, by public taxation. 


Bounty GRABBERS. 


The repeal of the bounty clause was enacted, as we have seen, 
on August 28th, 1894. But between the time of the passage of 
the bounty act in 1890, and the date of its repeal, a number of 
sugar producers, including plaintiffs, had ‘* taken out licenses ”’ 
from the commissioner of internal revenue, and (as theretofore) 
produced sugar; and they now demanded the bounty, claiming 
that ‘‘ the repealing portion of the act of August 28th, 1894, 
was not effective so as to cut off the rights of persons who had, 
prior to its passage, procured licenses for the fiscal year begin- 
ning July Ist, 1894, and had expended money thereunder.”’ 
They had already been paid large amounts before the repeal. 

The sugar men were so successful with their demands, that 
Congress, by an act approved March 2d, 1895, entitled «* An 
Act making appropriations for sundry civil expenses of the gov- 
ernment for the fiscal year ending June 30, 1896, and for other 
purposes,’’ — being the ordinary appropriations act, included 
this section, in substance as follows: ‘* That there shall be paid 
by the Secretary of the Treasury to those producers and manu- 
facturers of sugar inthe United States * * * who complied 
with the provisions of the bounty law * * * of the tariff 
act of 1890 * * ®* and upon which no bounty has pre- 
viously been paid * * * the bounty as provided; and for 
this purpose the sum of $5,238,289.08 is hereby appropriated, 
or so much thereof as may be necessary.”’ 


PayMENT REFUSED. 


The proper disbursing officer of the treasury refused to pay 
the warrants drawn upon the treasury in these cases, ‘‘ upon the 
sole ground that the bounty act was unconstitutional.’’ THE 
PLAINTIFF Company therefore applied to the Supreme Court of 
the District of Columbia for a writ of mandamus against the 
Secretary of the Treasury and the commissioner of internal 
revenue, to compel them to pay the bounty under the act of 
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1890. The government resisted, and the Supreme Court of the 
District of Columbia refused the writ, holding that the bounty 
legislation of 1890 was unconstitutional.’ 


* 
* * 


These Louisiana cases were then brought as test cases. The 
issue involved was ‘‘the sole ground that the act is unconstitu- 
tional.’’ The Supreme Court themselves thus state the issue: 
‘«¢ The question whether the bounty provisions of the act of 1890 
were constitutional * * * is presented to us in this case, 
and very ably argued. The question is one of the very gravest 
importance. It should not be decided without very mature in- 
vestigation and deliberation, and only when absolutely necessary 
to the determination of the rights of the parties.”’ 


A PeEtiT1I0 PRINCIPII. 


But the court immediately avoid this ‘‘ absolutely necessary ”’ 
issue and make the novel assumption that, no matter whether 
the act of 1890 be valid or invalid, constitutional or unconstitu- 
tional, yet the bounty must and shall be paid, because the act of 
1895, carrying out the purposes of the Bounty Act, makes the 
appropriation. Here the court palpably beg the question. 
The single question involved in the litigation is the ‘* constitu- 
tional power’’ of Congress to donate public funds to private 
parties as a bounty. If the act of 1890 were void, the act of 
1895, carrying out its illegal provisions in their very essence, 
which was the paying the bounty, isalso void. If Congress had 
the power, plaintiffs were entitled to the money claimed; if 
Congress had not the power, they were not entitled to the 
money, and the appropriation was invalid. But the court, rea- 
soning in a circle, hold: ‘* In the view we take of these cases, 
the rights of the parties may be passed upon, and the actions 
finally decided, without our entering upon a discussion as to the 
validity of the bounty legislation contained in the act of 1890, 
and without deciding that question. For the purpose of the 
discussion of this case we think it unnecessary to decide whether 
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or not such legislation is beyond the power of Congress. We are 
of the opinion that in either case the appropriations of money in 
the act of 1895 to be paid to certain manufacturers and produc- 
ers of sugar who complied with the act of 1890, were within 
the power of Congress to make, and were constitutional and 
valid.”’ 

This is to say, that though the constitutional power of Con- 
gress to appropriate public money for a private bounty, is denied 
in these very suits, for which express purpose this appeal to the 
courts is made, yet, as Congress has passed the appropriation, it 
shall stand. The court dodge around the issue of power and 
validity, which is a priori ‘‘ absolutely necessary to the deter- 
mination of the rights of the parties; ’’ and give practical effect 
to the power assumed, which could only be lawfully effective if 
legally valid. Ifthe right of the sugar planters to the bounty 
money does not absolutely depend upon the constitutional power 
of Congress to grant it and the validity of the act appropriating 
it, and without which prerequisites it could not lawfully be paid, 
then I protest that there is no imaginable case in which legisla- 
tion is dependent upon constitutional limitations, but lies within 
the arbitrary, untrammeled will of the legislature. 


Tue ConsTITUTIONAL Powkr or ConGress TO Tax. 


What, under the constitution, are the powers of Congress with 
respect to taxation and appropriations of taxes? This is answered 
by the constitution: ‘* The Congress shall have power to lay 
and collect taxes, duties, imposts and excises, to pay the debts 
and provide for the common defense and general welfare of the 
United States.’’! The power is, to levy and collect the several 
taxes, and the purpose of the power, for which the taxes col- 
lected may then be appropriated, is to pay the debts and pro- 
vide for the common defense and general welfare of the United 
States. If any appropriation of public taxes is devoted to any 
other use than to pay the debts of the United States, or to 
provide for the defense of the country, or to promote the gen- 
eral welfare of the whole nation, it is, by the clearest terms of 
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exclusion, beyond the constitutional power of Congress to make, 
and is invalid to all intents and purposes. Such an act is no act. 
: Judged by this criterion, how stands an enactment which 
‘purports to appropriate public taxes as a declared bounty to 
private individuals, who have rendered no guid pro quo to 
government? 

Surely no learned lawyer would pretend that it had any legal 
status, or any validity at all. And the Supreme Court, in these 
same cases, expressly admit this clear truth, which makes their 
subsequent holding all the more to be wondered at. The court 
say: ‘*It is true that (ia general) an unconstitutional act of 
Congress is the same as if it were no act; that is, regarding it 
in its purely legal aspect. Being in violation of the constitution, 
that instrument must gevern, and no one can base any legal 
claim as arising out of such an act. * * * The persons for 
whose benefit the appropriation contained in the Act of 1895 
was made, are not, in the view we take, asserting the existence 
of a legal and valid debt against the United States. * * * No 
such inconsistent and illegical position is taken.’’ This is a 
notable admission. If, then, there be no legal and valid exist- 
ence as a debt of the claims sued against the United States, for 
which this appropriation was in terms made, upon what grounds 
“may they be paid out of the public treasury? They have no 
relation to the common defense. The payment of a bounty to 
a small class of individuals engaged in private business can 
hardly be said to effect er promote the general welfare. How 
then justify the appropriation of these taxes? It is without 
justification. The Act ef Congress has neither sanction nor force. 
The Supreme Court of Pennsylvania denounced a local bounty 
act in strongest terms: ‘*Such an enactment would not be 
legislation at all. * * * It would much more resemble an 
imperial rescript than constitutional legislation ; first, in declar- 
ing an obligation where none was created or previously existed ; 
and next, in decreeing payment, by directing the money or 
property of the people to be sequestered to make the payment. 
The legislature can exercise no such despotic functions.”’ ! 


1 Tyson v. School Directors, 51 Penn. St. 922. 
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The public uses for which alone taxes may be collected and 
appropriated, has a thousand times been asserted by the courts, 
and no principle is more elementary than that no public taxes 
can be diverted to private objects. ‘* Taxes,’’ says Mr. Cooley, 
‘** are burdens or charges imposed by the legislature upon per- 
sons or property to raise money for public purposes.’’! And 
the Supreme Court of the United States asserts this fixed limit- 
ation: ** We have established beyond cavil that there can be 
no lawful tax which is not laid for a public purpose.’’? To 
attempt to convert public money raised by taxation to other than 
public uses, would be to take away the private property of some 
to bestow it upon others, which is heinous to contemplate. This 
rule is emphatically declared by the Supreme Court of Wiscon- 
sin: ** The legislature cannot, in the form of a tax, take the 
money of the citizens and give it to an individual, the public in- 
terest or welfare being in no way connected with the transac- 
tion. The objects for which money is raised by taxation must 
be public, and such as subserve the common interest and well- 
being of the community required to contribute.’’* The Su- 
preme Court of Pennsylvania delivers a scathing denunciation 
of such legislation, and calls it by its right appellation — plunder : 
** The legislature has no constitutional right to lay a tax, in order 
to raise funds for a mere private purpose. No such authority 
passed to the assembly by the general grant of legislative 
powers. Taxation is a mode of raising revenue for public 
purposes. When it is prostituted to objects in no way con- 
nected with the public interest or welfare, it ceases to be tax- 
ation, and becomes plunder. Transferring money from its 
owners to the possession of those who have no title to it, 
though it be done under the name and form of a tax, is uncon- 
stitutional for all the reasons which forbid the legislature to 
usurp any other power not granted to them.’’ ‘ 


* 
* * 


If such arbitrary and immense powers of taking private prop- 
erty by taxation or otherwise, for other than public uses, are 


! Const. Lim, 479. 4 Sharpless v. Mayor, etc., 21 Pa. 
2 Loan Assn. v. Topeka, 87 U.S. 655. St. 147, 168. 
8 Brodhead v. Milwaukee, 19 Wis. 624. 
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quite beyond the competency of ‘* the law-making power of the 
States, which recognizes no restraints and is bound by none, 
except such as are imposed by the constitution,’’ where is to be 
found the authority of the Federal legislature to do a like 
‘+ despotic ’’ act, it being of strictly limited powers? For, ¢ it 
is to be borne in mind, that there is a broad difference between 
the constitution of the United States and the constitutions of 
the States, as regards the powers which may be exercised under 
them. The government of the United States is one of enumer- 
ated powers; the governments of the States are possessed of all 
the general powers of legislation. * * * We look in the 
constitution of the United States for grants of legislative power. 
Congress can pass no laws but such as the constitution author- 
izes either expressly or by clear implication; while the State 
legislature has jurisdiction of all subjects on which its legislation 
is not prohibited.’’! If the omnipotent functions of the State 
legislatures are impotent to enact such an ‘ imperial rescript ”’ 
for the using of public taxation for private ends, surely dele- 
gated Congress has no such power. It would seem, therefore, 
by every rational reasoning, that the Act of Congress, purport- 
ing to grant public moneys to private parties as bounty, would 
be ab initio void; and that the appropriation could not be sus- 
tained by any possible sophistry or argument. 2x nihil nihil fit. 

But Congress made the appropriation to pay the bounties, and 
the Supreme Court decreed that the bounties be paid. 


PRECEDENTS WHICH ARE NOT PRECEDENTS. 


The court next go into the ancient history of Congress, and 
seek legislative precedent to justify and sustain the appropria- 
tion. They cite a ‘long list of acts directing payments of the 
above general character,’’ and advance this exculpation: ‘* Pay- 
ments to individuals, not of right, or of merely legal claim, but 
payments in the nature of a gratuity, yet having some feature of 
moral obligation to support them, have been made by the gov- 
ernment, by virtue of acts of Congress appropriating public 


1 Cooley Const. Lim. 173. 
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moneys, ever since its foundation. Some of the acts were based 
upon considerations of pure charity.’’ Maybe so, but not so, as 
we shall see. But in view of the controlling fact that these sugar 
cases were test cases, to try this very power, or as the court state, 
‘*the question presented to this court is one of constitutional 
power simply,’ it is difficult to see what force or virtue there is 
in resurrecting these musty old acts whose validity escaped 
attack. They have no probative force, and are not evidence, 
even prima facie, of their own constitutionality. 

The acts cited, however, are none of them in point; for every 
one of them, as the reports of the Supreme Court disclose, was 
based upon the direct precedent receipt by the government 
of equivalent cash money into its treasury, which in all law and 
justice, if it could have been enforced in court against the United 
States, they were bound to pay over to the persons justly entitled 
thereto in the several cases. In every instance cited, there was 
a quid pro quo; while here it is a gratuitous ‘* bounty ’’ which 
is sought to be justified. A brief review of these cases, as cited 
by the court, will establish this truth; and in no case was any 
question of ‘* constitutional power ”’ raised, nor properly could 
have been. It is also notable that each case is an administration 
or bankruptcy case, the only question involved in each being 
whether the money, when paid, was assets for the payment of 
the debts of the deceased recipient, or whether his heirs took 
free, which latter was held in each case. 

In Heirs of Emerson v. Hall,! Emerson, who had been Sur- 
veyor of the Port of New Orleans, voluntarily brought proceed- 
ings to condemn a vessel engaged in the slave trade, contrary to 
the laws of the United States. The vessel was condemned and 
sold, and the proceeds paid into the treasury. Emerson claimed 
part of proceeds as compensation, which was denied by the 
Supreme Court because there was no law authorizing payment 
in such case. Congress finally allowed compensation. The 
only question in the case was whether Hall, a non-resident 
creditor, could reach the payment as assets of his deceased 
creditor. Held: not assets for creditors. 


113 Peters, 409. 
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In Blagge v. Balch,’ under the French Spoliation Claims legis- 
lation, the facts were, as stated by the court, that, “‘ the original 
sufferers had valid claims upon the French government prior to 
the convention of 1800; that these private claims were relin- 
quished to the French government by the United States by that 
treaty, in part consideration of the relinquishment of certain 
national claims of France against the United States government ; 
and that this use of these claims by the government raised an 
obligation under the constitution to compensate individual suf- 
ferers for their losses.’’ The question involved was whether 
the money paid was assets in bankruptcy. 

In Williams, Ass’nee in Bankruptcy v. Heard,’ money paid 
by England to United States in the Alabama Claims cases on 
account of private claims of citizens of United States, some 
$15,500,000, was being distributed to claimants by Congress. 
The only question was again whether assignee in bankruptcy of 
one of the claimants took the appropriation, or whether the 
heirs were entitled. Held: money went to the heirs. 

The only other case cited, United States v. Prince,* was where 
money had been paid by act of Congress for property and sup- 
plies taken by the government in the war of 1860 from loyal- 
ists. A payment had been made to a claimant, whose disloyalty 
was afterwards discovered, and this was a suit to recover the 
amount paid by mistake. It was held, that the government 
could not recover, as Congress was satisfied as to claimant’s legal 
right and loyalty when claim was allowed. None of these cases 
touched the point, and this one least of all. They are prece- 
dents for nothing, except the good faith of Congress. 


* 
* * 


We have thus examined this remarkable ‘‘ bounty ’’ legisla- 
tion of Congress, and the remarkable decision by which the 
court, while avoiding its de jure validity, gave it practical effect 
de facto. It is verily true, as declared by the court, that ‘ it 
would be difficult to suggest a question of larger importance, or 
one the decision of which would be more far-reaching,’’ than 


1 162 U. S. 439. 2 140 U. S. 529. 5116 U.S. 43. 
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that involved in this decision. It is now a condition which con- 
fronts us, not a theory. The dangerous tendencies which have 
long shown themselves in our government, of legislation favor- 
ing the classes as against the masses, is given the most formidable 
sanction by this innovation in judicial interpretation. In the 
light of it, an almost oracular importance invests the following 
solemn declaration of the Supreme Court of the United States, 
made in the simpler days of the republic: ‘‘ The constitution 
is the origin and measure of legislative authority. It says to 
legislators, thus far ye shall go and no further. Not a particle 
of it should be shaken; not a pebble of it should be removed. 
Innovation is dangerous. One encroachment leads to another; 
precedent gives birth to precedent; what has been done may be 
done again: thus radical principles are generally broken in upon, 
and the constitution eventually destroyed. Where is the 
security, where the inviolability of property, if the legislature, 
by a private act, affecting particular persons only, can take from 
one citizen and give to another?’’! If the constitution must 
yield to ‘*the brute force of accomplished facts,’’ that fact be- 
ing an arbitrary act of Congress, and the Supreme Court sustains 
the assumption because assumed, then is the constitution a rope 
of sand, and constitutional limitations an idle formula of words. 
If the reasonings advanced by this decision are to usurp the 
place of ancient principles, then will our ** form of government 
become destructive of the ends’’ for which it was established. We 
shall needs soon recur to the ‘inalienable rights ’’ of the Declara- 
tion, and ‘ institute a new government, laying its foundation on 
such principles and organizing its:powers in such form, as shall 
seem more likely to effect our safety and happiness.” 

True, as the Supreme Court have said, ‘‘ The despotic power, 
as it is aptly called, of taking private property, when the State 
requires, exists in every government. It is, however, difficult 
to form a case in which the necessity of a State can be of such 
a nature, as to authorize or excuse the seizing of the property 
belonging to one citizen and giving it to another citizen. * * * 
The English history does not furnish an instance of the kind; 
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_ the Parliament, with all their boasted omnipotence, never com- 
mitted such an outrage on private property. Such an act would 
be a monster in legislation, and shock all mankind. It is incon- 
sistent with the principles of reason, justice, and moral rectitude ; 
it is incompatible with the comfort, peace and happiness of 
mankind; and lastly, it is contrary both to the spirit and letter 
of the constitution. In short, it is what every one would think 
unreasonable and unjust in his own case.”’! 


* 
* * 


The review which I have made of this decision is made with 
the greatest respect for the distinguished lawyers who, as com- 
posing the highest court under the constitution, have given 
to this radical deliverance the pro tempore sanction of the 
‘*supreme law of the land.’’ The court, although the highest 
and most unique in any governmental scheme on earth, is but 
composed of lawyers, and lawyers are human, and humanum est 
errare. That eminent and virtuous Federal judge, Henry C. 
Caldwell, president of the United States Circuit Court of 
Appeals for this Eighth Circuit, in a recent admirable letter,’ 
formally repudiates any assumed ‘ infallibility ’’ of courts, and 
in manly languages justifies honest criticism. He says: ‘*The 
judicial, no more than any other department of the government, 
is beyond or above criticism. There is probably no department 
of the government which makes so many mistakes, and no 
department which stands more in need of the ‘ just and fair’ 
criticism of an enlightened public opinion and a free press. A 
large share of the time of appellate courts is taken up with the 
correction of their own errors and the errors of other courts.”’ 
To any one who remembers Dred Scott and the late lamented In- 
come Tax this frank admission is superfluous. 

1 think I have demonstrated the egregious error of the court 
in this serious instance. Right or wrong, the decision is dan- 
gerous and revolutionary; and if this holding is not hastily 
repudiated, it may mark an epoch like did Dred Scott v. San- 
ford,’ in days yet vivid in judicial and political history, —the 


1 Ibid. 2 XXIX Am. Law Review, 417. ° 3 60 U. S. 393. 


862 30 AMERICAN LAW REVIEW. 


one ‘ decision ’’ denying the rights of man, the other violating 
the rights of the whole people. To my apprehension, this 
decision, following close upon the tracks of the Income Tax 
decision, is a second long step, as Associate Justice Brown, 
in his scathing dissent, denounced of the Income Tax decision 
that it was the “first step toward the submergence of the 
liberties of the people in a sordid despotism of wealth.’’? 
* 
* * 

In fine, if such partisan and class-favoring acts of Congress, 
by virtue of the decree of the Supreme Court, be constitutional 
legislation, then, in the burning words of this same celebrated 
case, I close this commentary: ‘Shame to American legisla- 
tion! That in England, a limited monarchy, where there is no 
written constitution, where the Parliament is omnipotent, and 
can mould the constitution at pleasure, a more sacred regard 
should have been paid to property, thanin America, surrounded 
as we are with a blaze of political illumination; where the legis- 
latures are limited; where we have republican governments, and 
written constitutions, by which the protection and enjoyment of 
property are rendered inviolable.”’ 


JOSEPH WHELESS. 
St. Louis, Mo. 


Post Scriptum: Itis proper to say, that at the time this review was written, and 
until after it was in form, I had seen neither the opinion of the Comptroller of 
the Treasury, the decision of the Supreme Court of the District of Columbia, 
In re U. 8S. w. Carlisle (ubi supra), nor the very able article of the Hon. H. 
Campbell Black in the November-December, 1895, number of the AMERICAN 
Law Review, in which I am gratified to see that he sustains the conclusions 
which I here state independently of these learned theses. - J.W. 


1 Dissenting Opinion Brown, J., in Income Tax Cases, 158 U. S., at page 695. 
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PAROL EVIDENCE IN RESPECT TO WRITINGS UNDER 
THE STATUTE OF FRAUDS. 


The Statute of Frauds has always been a pons asinorum of 
the courts. Whenever Justice has looked at it she has been 
peculiarly blind. It has been the parent of more judicial folly, 
inconsistency and stupidity than all other statutes put together. 
There is no idea or phrase in it that has not been the subject of 
contradictory decisions by the judges. So ithas long constituted 
a formidable argument against any attempt at general codification 
or statutory expression of the law. In fact, as Napoleon became 
a force so strong as to be regarded as the ‘ outlaw of the 
nations,’’ so this statute has proved so unmanageable as to have 
become almost the defiant outlaw of the courts. What it evi- 
dently needs is codification. 

In no respect has the warfare of the courts to prevent the 
effectuation of its evident purposes been so noteworthy as in 
regard to parol evidence. The statute was enacted expressly 
to exclude parol evidence, and it would naturally seem that the 
courts would have recognized that purpose, but on the contrary 
they have long and strenuously sought to defeat it by bringing 
it under the rules that govern contracts outside the statute, and 
to render elastic and malleable that which the legislature intended 
to make rigid. 

It may be useful to review the conduct of the courts in respect 
to the admission of parol evidence in the construction of the 
statute, and for this purpose it will be convienient to consider 
the decisions, first, in regard to the establishment of the con- 
tract; second, in regard to the modification of the contract; 
third, in regard to the discharge of the contract. 

1. EsTaBLISHMENT OF THE Contract. — Parol evidence is 
allowed a little play in the establishment of the contract, as to 
explain ambiguities and identify the subject-matter. But the 
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courts are very guarded in their relaxation of the principle on 
which the statute is founded. 
Connecting Writines. — Thus although in respect to con- 
tracts, outside the statute, contained in several writings, it is a 
familiar doctrine that parol evidence is receivable to show their 
connection, yet it is almost universally held in respect to con- 
tracts in writing within the statute, that they must connect them- 
selves by references, and that parol evidence is not admissible to 
connect them, although it may be given to identify them.' This 
is the doctrine of the English cases, — Peirce v. Corf,? — where 
Mr. Justice Quain said: ** On the document itself there must be 
some reference from the one to the other, leaving nothing to be 
supplied by parol evidence, except the identity, as it were, of the 
document.’’ Mr. Justice Archibald, in the same case, observed: 
**No doubt the reference may be made in various ways, but it 
must be of such a nature as to make it clear that the one does 
refer to the other.”’ In Potter v. Peters,’ an attempt was made 
to satisfy the requirements of the statute by connecting a letter 
written by the vendor’s agent to the vendor’s solicitor with pre- 
vious letters also written by the agent or his clerk, with his 
authority, to the vendor. There was nothing on the face of the 
last letter to show that the agent was referring to the earlier 
letters, and the judge, in fact, concluded that the intended refer- 
ence was rather to the parol agreement which had been made, 
and dismissed the action. A writer in the London Law Journal 
says: ** This decision seems to go back to the stricter rule, which 
was, perhaps, a little trenched upon by the dicta rather than the 
decisions in Studds v. Watson,‘ and Oliver v. Hunting.® In the 
former case, Mr. Justice North expressed his opinion, though it 
was unnecessary to decide the case on this ground, that Where two 
documents both refer to the same parol agreement, that is 
enough to connect them. In Oliver v. Hunting, Mr. Justice 
Kekewich, after a careful review of the cases, said: ‘It is 
difficult, perhaps, to say where parol evidence is to stop. * * * 
Perhaps the real principle is that you are always entitled in 


1 1 Greenl. Ev., 3 268. 4 L. R. 28 Ch. Div. 305. 


2L. R.9Q. B. 210. 5 L. R. 44 Ch. Div. 205. 
5 64 L. J. Rep. Ch. 367. 
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regarding the construction and meaning of a written document 
to inquire into the circumstances under which it was written, not 
in order to find an interpretation by the writer of the language, 
but to ascertain from the surrounding facts and circumstances 
with reference to what, and with what intent, it must have been 
written. I think myself that must be the principle on which 
parol evidence of this kind is admitted.”’ 

In Brodie v. St. Paul,' an agreement for a lease referred to a 
paper containing the terms, and a decree for specific perform- 
ance according to such clauses as were. proved by parol to have 
been read to the plaintiff was refused. Buller, J., said, this 
‘¢ would be directly in the teeth of the Statute of Frauds.”’ 

It was held in Cave v. Hastings,’ that where the plaintiff had 
signed a memorandum of contract, and the defendant in a sub- 
sequent letter to him referred to ‘* our arrangement for the hire 
of your carriage,’’ parol evidence was competent to connect the 
two papers. This was founded on Ridgway v. Wharton,’ where 
parol evidence was admitted to identify ‘‘ instructions ’’ referred 
to with certain instructions in writing; and reference is also 
made to Long v. Millar.‘ 

The general rule is correctly stated in McConnell v. Brillhart,° 
as follows: ‘* The writings, notes or memoranda shall contain 
on their face, or by reference to others that are traceable, the 
names of the parties, vendor and vendee, a sufliciently clear 
and explicit description of the thing, interest or property, as 
will be capable of identification and separation from others of like 
kind, together with the terms, conditions, and price to be paid, 
or other consideration to be given.’’ ® 

In Hewes v. Taylor,’ it was held that parol evidence was com- 
petent to correct a mistake in the date of a letter, and in order 


1 1 Ves. jr. 326. Am. Dec. 262; Bean v. Burbank, 16 
27Q. B. Div. 125. Me. 458; 33 Am. Dec. 681; Hill v. 
56H. L, C. 238, Roderick, 4 W. & S. 221; Sherburne 
44C, P. D. 450. v. Shaw, 1 N. H. 158; 8 Am. Dec. 47; 
5 17 Ill. 354; 65 Am. Dec. 661. Fowler v. Lewis, 3 A. K. Marsh. 443; 


* Citing Barry v. Coombe, 1 Pet. Dorsey v. Wayman, 6 Gill. 66; Ide v. 
647; Blagden v. Bradbear, 12 Ves.466; Stanton, 15 Vt. 685; 40 Am. Dec. 698. 
Dock v. Hart, 7 W. & S. 172; Mactier’s 7 70 Pa. St. 887. 

Adm’rs. v. Frith, 6 Wend. 103; 21 
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to connect writings to prove that a letter dated the 9th was in 
answer to one dated the 10th of the month: ‘* ‘The agreement 
would be good without a date, or even with an impossible date, 
The date is a circumstance of identification as to time only; 
proof of it does not add to, alter or change the terms of the 
agreement.’’ Pennsylvania, however, has always been ultra 
liberal in admitting parol evidence. 

In Osborn v. Phelps,! it was held that equity would not cor- 
rect a mistake by which, where an agreement for the sale of land 
was in two separate papers, one of sale and the other of pur- 
chase, and each party signed the wrong one, and the papers did 
not refer to one another nor express the mutual intention. One 
judge dissented. This was founded on Clinan v. Cooke,? and 
Attorney-General v. Sitwell.* In the latter, Baron Alderson 
said: ** In the case of an executory contract, first to reform and 
then to decree an execution of it would be virtually to repeal the 
statute of frauds.’’ ‘Fhe decision seems technical, and the 
argument of the dissenting judge is very convincing. 

The general rule excluding parol evidence to connect writings 
finds support in Parkhurst v. Van Cortlandt,‘ (‘* too reasonable 
and too well settled to be now disturbed,’’ says Kent); Alba 
v. Strong,® Fowler Elevator Co. v. Cottrell.® 

Tue GENERAL RuLe.— In general the memorandum or agree- 
ment must contain, either in itself or by clear reference, all the 
terms of a complete contract, and if any essential term is absent 
it is insufficient and cannot be mended by parol evidence.’ So an 
agreement for a lease of land without stating price or term is void.® 

In Fry v. Platt,® a receipt read: ‘* Received of J. B. Fry, 
fifty dollars for part payment of purchase money for section 1, 


19 Conn. 63. 

21Sch. & L. 22. 

S1Y.&C. 559. 

# 1 Johns. Ch. 280. 

5 94 Ala. 163; 10 So. Rep. 242, 

® 38 Neb. 512; 57 N. W. Rep. 19. 

T Abeel v. Radcliff, 13 Johns. 297; 
7 Am. Dec. 877; Wardell v. Will- 
iams, 62 Mich. 50; 4 Am. St. Rep. 
814; Hazard v. Day, 14 Allen, 487; 
92 Am. Dec. 790; Tice v. Freeman, 30 


Minn. 389; Fry v. Platt, 32 Kan. 62; 
Peck v. Vandermark, 99 N. Y. 29; 
Grace v. Denison, 114 Mass. 16; 
Hope v. Dixon, 22 Grant Ch. (U. C.) 
439; Baker v. Glass, 6 Munf. 212; 
Grafton v. Cummings, 99 U. 8S. 100 
(disapproving Salmon M. Co. 
Goddard, 14 How. 446). 

8 Abeel v. Radcliff, supra. 
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T. 25, R. 14, Woodson County, Ks. T. M. Eads, agent for 
Alex. Platt.’’ Specific performance was refused because of the 
uncertainty as to consideration, purchaser, and character of 
instrument to be executed. 

In Lee v. Hills! parol evidence was refused to supply the 
omission of the word ‘‘ sold’’ in a memorandum of goods. So 
in Ridgway v. Ingram,’ the sheriff indorsed on an order of fore- 
closure sale of land: ‘‘ Sold to A. B. for $2,400,’’ dated and 
signed. This was held insufficient and incurable by parol. 

In North v. Mendel,* parol evidence was adjudged inadmissible 
to explain the following entry in a pork broker’s or agent’s 
order book: ** Sold account C. N. North v. Co., Mendel, five 
bellies, 8.’” The court remarked that this entry was unintel- 
ligible ** without explanation, or rather translation by a resort 
to parol evidence, and this was the very thing the statute was 
enacted to prevent, in order to take away all temptation to com- 
mit either fraud or perjury.”’ 

In Banks v. Harris Mfg. Co.,‘ parol evidence was held incom- 
petent to supply the defects of an order addressed by a traveling 
agent to his principal : ‘‘ Send to W. S. Banks, net thirty days, 
freight allowed,’’ signed by him, and accompanied by a list of 
goods with prices, signed by the buyer. ‘‘ To hold what is on 
its face an order may be shown to be intended as a sale, or that 
an acceptance of an order necessary to make a sale may be sup- 
plied by parol, would be to disregard the plain provisions of the 
statute.” 

It has been held, however, that the reference in one paper to 
another need not be explicit, but that it is sufficient if it is trace- 
able. Thus in Beckwith v. Talbot,® a letter spoke of ‘the 
agreement,’’ simply, and this was held a sufficient reference to 
a written agreement signed by the other party alone. Mr. Jus- 
tice Bradley, speaking of the rule excluding parol evidence to 
connect such writings, said: ‘* But the rule is not absolute. 
’ There may be cases in which it would be a violation of reason 
and common sense to ignore a reference which derives its sig- 


1 66 Ind. 474. 4 20 Fed. Rep. 667. 
* 50 Ind. 145. 5 95 U. S. 289. 
373 Ga. 400; 54 Am. Rep. 879. 
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nificance from such proof.’’ Founded on this decision is White 
v. Breen,' in which the court said: ‘* We are of opinion that 
when all the writings adduced, viewed together in the light of 
the situation and circumstances of the parties at the time they 
were written, show unmistakably that they relate to the same 
matter and constitute several parts of one connected transac- 
tion, so that the mind can come to no other reasonable conclu- 
sion, from the evidence so afforded, than that they were each 
written with reference to those concurrent or preceding, then — 
there is such a reference of the one to the other as satisfies the 
rule, although reference in express terms does not appear. The 
rule is one founded in reason; and when, as practical men, we 
look at the writings, and see, inhering in them, evidence which 
entirely satisfies the mind that they all relate to one general 
transaction, there is no reason why they should not be so con- 
sidered. There is in such case a direct reference of the one to 
the other, within the meaning of the law.’’? 

As TO THE Parties.— Parol evidence is not admissible to 
supply the omitted name of the vendor in a contract for sale of 
land.* Nor the name of a party guaranteed.‘ There is some 
difference of opinion whether parol evidence is competent to 
distinguish buyer from seller in case of doubt, the weight of 
authority apparently being in the affirmative.® 

In Vanderbergh v. Spooner, the memorandum read: S. 
agrees to purchase the whole of the lots of marble purchased by 
V. now lying at Lynn Cobb, at 1s. per foot.’’ A subsequent 
writing drawn up by 8. and signed by V. contained the same 
details, but added, ‘‘ and a bill at one month,’’ but the former 
was found by the jury to be the true contract. It was held that 
the first memorandum was insufficient for not stating the name 


1 (Alabama), 32 L. R. A. 127. 

2 See Tullman v. Franklin, infra. 

5 Potter v. Duffield, L. R. 18 Eq. 4; 
Mentz v. Newwitter, 122 N. Y. 491; 19 
Am. St. Rep. 514; 11 L. R. A. 97; Ross 
v. Allen, 45 Kan. 231; 10 L. R. A. 835; 
Sherburne v. Shaw, 1 N. H. 157; 8 
Am. Dec. 47; McGovern v. Hern, 153 
Mass. 308; 25 Am. St. Rep. 632. 


* Williams v. Lake, 2 Ell. & Ell. 
349. 

5 Salmon Falls Man. Co. v. God- 
dard, 14 How. 458 (by a bare majority 
of the court); Sanborn v. Flagler, 9 
Allen, 474; Coate v. Terry, 24 U.C. 
C. P. 571; contra, Bailey v. Ogden, 3 
Johns. 399; 3 Am. Dec. 509. 

6 L. R. 1 Ex. 316. 
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of the seller, and in effect the second paper was held not to 
supply this deficiency. This decision was distinguished and 
criticised as ** an extreme case,’’ in Newell v. Radford.! There 
on a purchase of flour by N., J. W., the defendant’s agent, made 
the following entry in N.’s book: ** Mr. N., 32 sacks culasses, 
at 39s., 280 lbs. to wait orders. J. W.’’ In an action by N. 
for non-delivery, evidence was allowed that N. was a baker and 
defendant a flour merchant, and a subsequent correspondence 
relating to the delivery of flour by defendant to N. was adduced. 
It was held that independently of the correspondence the evi- 
dence and the memorandum constituted a valid contract. 

If the party to be charged on a sale of goods signs the memo- 
randum, this is sufficient; the other party and his acceptance 
may be shown by parol.? Justice v. Lang was doubted on the 
second appeal, but has always been followed. In Wilkinson v. 
Heavenrich,’® the authorities pro and con are cited, and the 
court say the conflict of authority upon the point ‘is truly 
bewildering and the cases are incapable of being reconciled with 


each other; ’’ ** reconciliation impossible.”’ 

The same rule applies in sales of land. The assent of the 
purchaser may be proved by parol.‘ 

At To Price anp ConsmDeRATION.— If agreed it must be 
stated.® If not agreed, a reasonable price is implied and may be 


1L. R.3C. P. 51. 

2 Laythoarp v. Bryant, 2 Bing. N. C. 
735; Justice v. Lang, 42 N. Y. 493; 1 
Am. Rep. 576; 52 N. Y. 328; Sanborn 
v. Flagler, 9 Allen, 474; Williams v. 
Robinson, 73 Me. 186; 40 Am. Rep. 
352; Mason v. Decker, 72 N. Y. 595; 
28 Am. Rep. 190; Smith v. Smith, 8 
Blackf. 208; Lowber v. Connit, 36 Wis. 
176; Ivory v. Murphy, 36 Mo. 534; 
Lowry v. Mehaffy, 10 Watts, 387; 
De Cordova v. Smith, 9 Tex. 129; 58 
Am. Dec. 136; Gartrell v. Stafford, 
12 Neb. 545; 41 Am. Rep. 767; Sabre v. 
Smith, 62 N. H. 663; Ellsworth v. So. 
&c. Co., 31 Minn. 543; Douglass v. 
Spears, 2 Nott. & McC. 207; 10 Am. 
Dec. 588; Old Colony R. v. Evans, 6 


Gray, 25; 66 Am. Dec. 394; Ives v. 
Hazard, 4 R. I. 14; 67 Am. Dec. 500. 
Contra: Thomas v. Trustees, 3 A. K. 
Marsh. 298; 13 Am. Dec. 165; Wilkin- 
son v. Heavenrich, 58 Mich. 574; 55 
Am. Rep. 708; Corbitt v. Salem G. S. 
Co., 6 Oreg. 405; 25 Am. Rep. 541. 

3 Supra. 

4 Ives v. Hazard, 4 R. I. 14; 67 


‘Am. Dec. 500; Worrall v. Munn, 5 N. 


Y. 229; 55 Am. Dec. 330; McCrea v. 
Purmort, 16 Wend. 460; 30 Am. Dec. 
103; Gartrell v. Stafford, 12 Neb. 545; 
41 Am. Rep. 767, and cases cited; Lee 
v. Cherry, 85 Tenn. 707; 4 Am. St. 
Rep. 800. 

5 Fry v. Platt, 32 Kan. 62; Good- 
man »v. Griffiths, 1 H. & N. 574. 
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showu by parol.!. Where the agreement provided that the val- 
uation of land in question should be subsequently agreed upon, 
this could not be effectuated.? 

In Ellis v. Bray* the memorandum read: ‘* Received of 
Daniel Ellis the sum of $165 to apply as purchase money on a 
half interest in the following described lands.’’ It was held 
that parol evidence was admissible to show the full amount of 
the consideration, and when payable. This was put on the 
ground that the contract was on its face incomplete, and the 
evidence was competent to complete it, because it was not con- 
tradictory but simply explanatory. It may be doubted that this 
is a defensible application of the doctrine of the admissibility of 
parol evidence to complete a contract. It is, however, the uni- 
form Missouri doctrine. 

As to the necessity for stating the consideration in a guaranty, 
there is a notable conflict of authority. The point of difference 
is whether the consideration is part of the ‘‘ agreement ”’ or 
‘**promise.’’ According to the English doctrine it must be 
stated in the writing.‘ In this country some of the statutes 
explicitly require the statement and some explicitly dispense . 
with it. According to Mr. Browne,® the doctrine of Wain v. 
Warlters is repudiated in the following States, where the 
statute uses the word ‘‘ agreement’’: Maine, Vermont, Connec- 
ticut, Massachusetts, North Carolina, Ohio, and Missouri; but is 
sanctioned in New Hampshire, New York, New Jersey, Maryland, 
South Carolina, Georgia, Indiana, Michigan and Wisconsin. Mr. 
Browne adds that in the States coupling the word ‘‘ promise ”’ 
with ‘* agreement,’’ the courts ‘* have generally dispensed with 
the statement of the consideration on the ground of that differ- 
ence.”’ It seems that Mr. Browne ranks Vermont on the wrong 
side, and that the point is regulated by statute in Maine, Massa- 
chusetts, New Jersey, and Michigan. See Sheehy v. Adarene,‘ 
and a remarkably learned review in Packard v. Richardson.’ 


1 Hoadly v. McClaine, 10 Bing. 482; 3 79 Mo. 227. 
Argus Co. v. Albany, 55 N. Y. 495; 14 * Wain v. Warlters, 5 East, 10. 
Am. Rep. 296; Norton v. Gale, 95 Ill. 5 Statute of Frauds, § 390. 
583; 35 Am. Rep. 173. © 41 Vt. 541; 98 Am. Dec. 623. 

2 Wardell v. Williams, 62 Mich. 50; 717 Mass. 122; 9 Am. Dec. 123. 
4 Am. St. Rep. 814. 
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In Walrath v. Thompson,! parol evidence was admitted to 
show that the words ** your account’”’ in a guaranty of payment, 
stating no consideration, referred to an account to be contracted, 
and not one in existence, in order to avoid the effect of the 
statute of frauds which would have rendered the obligation void 
for not stating the consideration. And in Lemp v. Armengol,? 
parol evidence was admitted to explain a guaranty of ‘full 
payment or value of all goods sold and delivered since the 1st 
day of May, 1889, or that may be hereafter sold and delivered 
to said Krempkan, not to exceed however the sum of $3,000,’’ 
and to determine whether it was a continuing guaranty. 

In Weed v. Clark,’ it was said (obi/er, I think), that parol 
evidence was inadmissible to supply a consideration required by 
the statute in a guaranty not expressing any. The court doubted 
Walwrath v. Thompson, partly on the discarded notion that parol 
evidence is incompetent to explain a patent ambiguity. But the 
decision was explicitly put on the ground that ‘ the terms of 
the guaranty plainly express a part consideration, and there is 
nothing ambiguous which requires explanation by the parol 
evidence offered at the trial.”’ 

To trace and pursue this conflict would not be more interesting 
or useful than a history of the early battles between the rude 
inhabitants of England, which Milton likened to the contests of 
kites and crows. The point is only alluded to here because of 
its necessary bearing on the resort to parol evidence to piece out 
the guaranty. 

Tue Terms oF PayMENT must be stated or capable of being 
made out.‘ An instructive recent case is Nelson v. Shelby &c. Co.* 
A memorandum for sale of land acknowledged receipt of a cer- 
tain sum, ‘* being one-third cash payment on lot,”’ etc., ‘* bond 
for title to said lot will be delivered on execution of notes for 
balance of purchase money.’’ This was held insufficient because 
the terms of the notes were not stated. The court said: ‘‘ The 


1 4 Hill, 200. Reiter, 146 Ill. 437; 87 Am. St. Rep. 
2 86 Tex. 690. 156; Ringer v. Holtzclaw, 112 Mo, 
8 4 Sandf. 31. 519. 


4 Nelson v. Shelby &c. Co., 96 Ala. 5 96 Ala. 515; 38 Am. St. Rep. 126. - 


515; 38 Am. St. Rep. 116; Kopp. v. 
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rule that parol evidence may be introduced to supply defects and 
omissions in written instruments, which do not vary or contra- 
dict its terms, applies only to contracts which are valid; but 
parol evidence is not admissible to render valid undertakings 
which are void by reason of the statute of frauds.’’! ‘To 
permit parol evidence to be introduced to supply the omis- 
sion would break down the safeguards intended to be secured 
by the statute in all contracts for the sale of lands.’’ ? 

As to Detivery or Goops.— If agreed upon, the time and 
place must be stated in the writing.’ But these are not essen- 
tial, and if not agreed the time is on demand,‘ and cannot be 
varied by parol.’ But Neil v. Cheves,° is to the contrary. 

APPROVAL AND WarRANTY.—A condition that goods were to 
be subject to approval or like sample or warranted may not be 
added by parol.? 

DescripTIOnN OF Property.— There is some difference as to 
the extent to which parol evidence is admissible to identify the 
subject-matter. But the better opinion is that if there is an 
apparent but insufficient attempt to describe the property, and 
the writing furnishes data from which it may be ascertained, it 
may be pieced out by parol. The rule is well expressed in 
McGuire v. Stevens: ® ** It is well settled both in England and 
in this country, that there can be no specific execution of a 
contract in respect to land, unless the parties have described and 
identified the particular tract which is to pass from the one to 
the other, or unless the contract furnishes the means of identify- 
ing with certainty the land to be conveyed.’’ ‘‘ Every agree- 
ment which is required to be in writing by the statute of frauds 
must be certain in itself, or capable of being made so by refer- 
ence to something else, whereby: the terms can be ascertained 


1 The Alabama statute pronounces good general statement of the requi- 
agreements “‘ void unless,”’ etc. sites. 


2 Ross v. Allen, 45 Kan. 231; 10 L. 6 1 Bail. L. 587. 
R. A. 835, is instructive on this point. 7 Boardman v. Spooner, 13 Allen, 
® Smith v. Shell, 82 Mo. 215; 52 3853; 90 Am. Dec. 196; Peltier v. Col- 
Am. Rep. 865. lins, 8 Wend. 459; 20 Am. Dec. 711; 
* Hawkins v. Chace, 19 Pick. 502. McMullen wv, Helberg, 6 L. R. (Ir.), 
Williams». Robinson, 73 Me. 186; 463; Pitts v. Beckett,13 M. & W. 743 
40 Am. Rep. 352, containing a very 8 42 Miss. 724. 
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with reasonable precision.”’ ‘* Oral evidence is inadmissible for 
the purpose of supplying an omission in an instrument where 
written evidence is required by law, because to admit it would 
virtually be to give to oral the superior force of written evi- 
dence, and occasion that to pass by parol whicl by law ought 
not to pass but by writing.”’ So in that case, receipts ‘‘ in part 
payment for a house and lot,’’ without more were held insuffi- 
cient. Thus in Barry v. Coombe,’ parol evidence was approved 
to identify ‘* your half E. B. wharf and premises,’’ in a memo- 
randum of sale of land. 

In White v. Core,’ where a receipt was given to White of “ one 
hundred dollars on land purchased of Core,’’ with an agreement 
therein to ‘let White. have the lower half of said land for nine 
hundred dollars,’’ parol evidence was allowed to identify the 
land and to show that it was the only land ever purchased by 
White from Core. ‘* A contract to sell ‘ my farm,’ or‘ the mill’ 
is sufficiently certain if it appears that the vendor has but one 
such building or tract of land.”’ 

In Shardlow v. Cotterell,’ a house was put up for sale at auc- 
tion under printed conditions which did not describe the prem- 
ises except as ‘* property ;’’ the auctioneer signed a memorandum 
at the foot thereof stating that the ‘‘ property ’’ was sold to A. 
S. and ‘* deposit paid;”’ and gave a receipt to him for ‘ deposit 
on property purchased. G. C., owner.’’ It was held by Jes- 
sell, Baggallay and Lush, reversing Kay, J., that parol evidence 
was admissible to show what the property was, and thus 
explained the papers constituted a sufficient memorandum under 
the statute. Jessell and Baggallay thought the papers alone 
sufficient. Lush, J., very pertinently inquires: ‘ Suppose a 
horse dealer having a great number of horses offers one of them 
for sale; the horse is trotted out and approved of, but the par- 
ties differ about the price. Suppose the next day the seller 
writes and says: ‘I will let you have that horse for £50,’ and 
the buyer writes to accept the offer, would not parol evidence 
be admissible to show what horse was meant? ”’ 


1 1 Pet. 640. 3 20 Ch. Div. 90. 
2 20 W. Va. 272. 
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In Doherty v. Hill,’ A. plaged a house and lot in the hands of 
an agent for sale, who telegraphed to A. asking at what price he 
would sell, to which A. telegraphed his price. Two days later 
A. wrote to the agent: ‘As I telegraphed you, I will sell the 
house for’’ the sum named in the telegram. After receiving 
this letter, the agent accepted a sum of money from B. and 
executed and delivered to him a receipt therefor, ‘‘ to bind sale 
of estate on C. street, owned by A.,”’ and signed it as ‘* agent for 
A.”’ A. owned another lot on C. street without any buildings 
on it. Held, that the memorandum was insufficient, and the 
telegram and letter were inadmissible. Holmes, J., says: ‘The 
memorandum would have satisfied the statute of frauds, if the 
evidence-had shown that there was only one estate on Congress 
street owned by Sarah A. Hill, in Stoneham, where the memo- 
randum is dated. But the evidence shows that there were more 
than one. The plaintiff argues that this is an ambiguity intro- 
duced by parol, and that therefore it may be removed by parol. 
But the statement seems to us misleading. The words show on 
their face that they may be applicable to one estate only, or to 
more than one. If onthe existing facts, they apply only to one, 
then the document identifies the land, if not, it fails to do so. 
In every case, the words must be translated into things and facts 
by parol evidence. But if when so translated, they do not 
identify the estate intended, as the only one which would satisfy 
the description, they do not satisfy the statute.’’ The court 
steer clear of the evident effect of the words ‘‘ the house,’’ in 
the defendants’ letter, by saying that the letter was ‘ only an 
authority to offer,’’ and was not shown to the plaintiff. The 
decision seems to me very inconclusive. The defendants’ letter 
served to identify the property, and once identified, the agent’s 
receipt should have been a sufficient memorandum. The court 
cite to the doctrine that parol evidence of identification is admissi- 
ble when it conclusively identifies, Slater v. Smith; ? Potter v. 
Duffield.’ 

In Ross v. Allen,‘ a receipt for money for sale of land, dated 


1 144 Mass. 465. 5° L. R. 18 Eq. 4. 
2117 Mass. 96. 4 45 Kan. 231; 10 L. R. A. 835. 
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at Leavenworth, but not locating the land except as in ‘ city 
proper ’’ and describing it by street, number and block, was held 
insufficient. 

A recent and exceedingly instructive case on this head is Ken- 
nedy v. Gramling.' The agreement was claimed to be in letters, 
one from defendant to plaintiff, dated at Charleston, offering 
$3,800 cash for ‘‘ the property,’’ and stating that if not accepted, 
he was ‘* ready at any time to settle for the year’s rent;’’ the 
other from plaintiff to defendant accepting that offer for ‘* my 
house.’’ Parol evidence of the situation of the parties was 
admitted to identify the property. The court said: ‘ Hence it 
may be stated as a rule, that whenever the writing or writings 
relied upon show in themselves that both parties referred to the 
same property, then the requirements of the statute are fulfilled, 
and parol evidence may be resorted to for the purpose of desig- 
nating what particular piece of property both parties had refer- 
ence to; but where it does not appear from the writings them- 
selves what property was referred to by the parties, then parol 
evidence is not competent to show that fact. In other words, 
the writings relied upon must in and of themselves furnish the 
evidence that the minds of the parties met as to the particular 
property which the one proposed to sell and the other agreed to 
buy; and when such evidence is not found in the writings, it 
cannot be supplied by parol; but when it is found there, then 
parol evidence of extrinsic circumstances may be resorted to for 
the purpose of specifically designating the property to which 
both parties are shown to have referred by the terms of the 
writings.’’ In like manner parol evidence was allowed to iden- 
tify ‘* 40 acres of the 80-acre tract at Biggs,”’ in Preble v. Abra- 
hams;? ‘*a house on Church street;’’* ‘* a house and lot on 
Amity street, Lynn;’’* ** his place, containing 50 acres.’’® 

In McConnell v. Brillhart,® it was said: ‘‘ The description of 
the land as a half section contiguous to Dr. Michenen’s is sus- 


1 33 S. C. 367; 26 Am. St. Rep. 676. 7 L.R. A. 87 (held sufficient without 
2 88 Cal. 245; 22 Am. St. Rep. 801. the parol identification which was 
3 Mead v. Parker, 115 Mass. 413. given). 

4 Hurley v. Brown, 98 Mass. 545. ® 17 Ill. 354; 65 Am. Dec. 661 

* Hodges v. Kowing, 58 Conn. 12; 


i 


876 30 AMERICAN LAW REVIEW. 


ceptible of identification by parol;’’ citing Doolittle v. Blakes- 
ley,’ Venable v. McDonald.? ** Contracts within the statute of 
frauds are no more subject to change or alteration, on proof of 
their contents, etc., than other written contracts. Yet mistakes 
may be corrected. * * * Latent ambiguities may be ex- 
plained, if any exist.”’ 

In Sanderson v. Graves,’ there was an agreement in writing 
for a lease, with a condition that if the lessee should sell the 
lease for more than £1,200 he should pay the lessor half the 
difference. He did so sell the lease, and the lessor sued to re- 
cover the half of the excess. The defendant defended on the 
ground that the lease executed was not executed in conformity 
with the written agreement but on a new and different arrange- 
ment by parol. The jury found, however, that the provision 
about dividing the excess on the sale was retained. The court 
held that the action could not be maintained, because it was not 
a case of substituted performance but of a new agreement, and 
as the provision in question was not in writing it could not be 
enforced. 

In Tallman v. Franklin,‘ an auctioneer made a memorandum 
in his sales book, of the sale of lots in New York, on 132d and 
133d streets, between Fifth and Sixth avenues. Parol evidence 
was approved to locate the lots definitely, the court observing 
that there is no requirement of ‘‘ any other rule in respect to the 
competency of parol evidence to be applied to contracts within 
the statute, than is applicable to written agreements in general.”’ 

Mr. Wood® lays down the proposition that proof of usage or 
custom is admissible in respect to contracts within the statute as 
in respect to others. None of the cases cited by him to this 
pass upon the point expressly, nor do I find the precise point 
anywhere discussed, but it is necessarily implied in Syers v. 
Jonas,® an action for the price of tobacco sold by a bought 
and sold note, where proof of custom was admitted to show 
that such sales were always by sample, although the note was 


14 Day (Conn.), 265; 4 Am. Dec. 415N. Y. 584. 

218. 5 Stat. of Frauds, § 399. 
2 4 Dana, 336. 6 2 Ex. 111. 
3 L. R. 10 Ex. 234. 
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silent on the point. In Schrieber v. Horsley,' evidence of cus- 
tom was allowed to explain the meaning of ‘‘ Terms, £2 10s. per 
cent monthly.’’ In Miller v. Stevens,’ parol evidence of custom 
was admitted that ‘* barrels ’’ meant a vessel of a certain capac- 
ity and not a statutory barrel. In Goodrich v. Stevens,’ * his 
crop’’ was explained by evidence of custom to mean not only 
what the seller raised and cropped, but what was bought from 
others and owned.* There can be no doubt that proof of custom 
or usage is competent to explain agreements under the statute, 
subject to the ordinary limitations.® 

SHOWING THAT THERE was No Contract.— But though the 
function of parol evidence in the establishment of agreements 
under the statute is thus limited, there is no doubt that it is 
always receivable to show that there was no agreement. Feeble 
as a creator, it is powerful asadestroyer. As Lord Selborne said 
in Jervis v. Berridge,® the statute ‘‘ is a weapon of defense, not 
offense.’’7 So parol evidence is competent to contradict the 
instrument as a whole, or to show that some material agreed 
stipulation is omitted and thus render it ineffectual as a memo- 
randum of the agreement. As where price was agreed on but 
omitted ;* or where on a sale of wool by sample it was agreed 
that it should be dry, but this was lacking’ or where sale was 
by sample but that fact was not mentioned in the writing.” 
So in Kalamazoo Novelty M. Co. v. McAlister," it is said: ** In 
order to exclude oral evidence of a contract it must first be 
settled that there is a subsisting written contract between the 
parties, and where the immediate issue is whether there is or 
was a writing covering the contract, it is not competent to 
exclude oral testimony bearing on that issue, upon an assump- 
tion of such writing; to do so is to beg the question.”’ 


111 Jur. (N. 8.) 675. 

2100 Mass. 518; 97 Am. Dec. 123; 
1 Am. Rep. 139. 

3 5 Lans. 230. 

4 See Johnson v. Raylton, 7 Q. B. 
Div. 438. 

5 See Browne on Parol Evidence 
on this subject in general, and Lawson 
on Usages and Customs. 


610 L. J. Ch. 164. 

7 See Benj. Sales, §§ 208, 209. 

§ Goodman », Griffiths, 1 H. & N. 
574. 

® Pitts v. Beckett, 13 M. & W. 743. 

10 McMullen v. Helbery, 6 L. R. 
(Ir.) 463, 

11 40 Mich. 84. 
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In like manner, parol evidence is competent to show that there 
was no agreement because of a mutual mistake as to the subject- 
matter. As in the very interesting case of Sherwood v. Walker,! 
where a cow was sold by weight as beef, on the mutual under- 
standing that she was barren, and she proved to be with calf. 

2. MoprricatTion oF tHE Contract.—In England there is 
generally thought to have been a serious conflict of judicial 
opinion in this regard. It is, however, more apparent than real 
and grows out of the circumstance that the leading case on the 
point has but little if any following. Lord Denman, in Goss v. 
Lord Nugent,’ undoubtedly expressed the rule of the common 
law, which I have substantially reiterated in my book on Parol 
Evidence,’ as follows: ‘* Evidence of a parol agreement is 
admissible to extend the time or change the place or manner of 
performance of a prior unsealed written contract, and before 
breach thereof and for a new consideration, to waive, vary, dis- 
charge or annul it or any provision of it.’”” But Mr. Benjamin 
is unquestionably correct in saying: ‘‘ But this principle of the 
common law is not applicable to a contract for the sale of goods 
under the Statute of Frauds. No verbal agreement to abandon 
it in part, or to add to, or omit or modify any of its terms is 
admissible. Thus parol evidence is not admissible to change the 
place of delivery fixed in the writing, nor the time for the 
delivery; nor to prove partial waiver of a promise to furnish a 
good title; nor a modification of a stipulation for a valuation; 
nor a change in any of its terms; for the courts can draw no 
distinction between stipulations that are material and those that 
are not.” 

The leading text-writers are of opinion that contracts within 
the Statute of Frauds may not be varied or modified by parol in 
respect to any matter that is of the essence. In this view 
Addison, Chitty, Bishop, Fry, Browne, and Lawson are unan- 
imous. 

The leading English case on this point is Cuff v. Penn,‘ de- 
cided by Lord Ellenborough in 1813. There ‘* the defendant 


166 Mich. 568; 11 Am. St. Rep. 3 § 45, 


531. 21. 
75 B. & Ad. 58. 
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agreed, by a written contract, to purchase of the plaintiff three 
hundred hogs of bacon, to be delivered at fixed times and in 
specified quantities, and after a part of the bacon had been 
delivered, requested the plaintiff, as the sale was dull, not to 
press the delivery of the residue.’’ This was held to be only a 
parol dispensation of the performance of the original contract 
in respect to the time of delivery, and not affected by the statute, 
and the defendant was held liable for not accepting the residue 
within a reasonable time afterwards. The court said: ‘It is 
admitted there was an agreed substitution of other days than 
those originally specified for the performance of the contract; 
still the contract remained. Suppose a delivery of live hogs 
instead of the bacon had been substituted and accepted, might 
not that have been given in evidence as accord and satisfaction? 
So here the parties have chosen to take a substituted perform- 
ance.”’ 

In Goss v. Lord Nugent,’ a contract for sale of land cove- 
nanted to make a good title, and it was held that parol evidence 
of a waiver of this was incompetent, on the ground, as stated 
by Denman, C. J., that, ‘‘ the written contract is not that which 
is sought to be enforced, it is a new contract which the parties 
have entered into, and that new contract is to be proved partly 
by the former written agreement and partly by the new verbal 
agreement; the present contract therefore is not a contract en- 
tirely in writing.’’ Distinguishing and not condemning Cuff v. 
Penn, observing that it was ‘‘ decided on the ground that the 
original contract continued and that it was only a substitution of 
different days of performance.”’ 

In Marshall v. Lynn,? Cuff v. Penn was disapproved and 
Stead v. Dawber followed. Parke, B., said: «* Everything for 
which the parties stipulate, as forming part of the contract, 
must be deemed to be material. Now in this case, by the orig- 
inal contract, the defendant was to accept the goods provided 
they were sent by the first ship, the parties afterwards agreed 
by parol that the defendant would accept the goods if they were 
sent by the second ship, on a subsequent voyage; that appears 


15 B. & Ad. 58. *6 M. & W. 109. 
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to me to be a different contract from what is stated before. 
Such was my strong impression independently of any decision on 
the point; but the case of Stead v. Dawber,' is precisely in point 
with the present, and on looking at the judgment, it does not 
appear to proceed altogether upon the time being an essential 
of the contract, but on the ground that the contract itself, 
whatever be its terms, if it be such as the law recognizes as a 
contract, cannot be varied by parol.”’ 

In Stowell v. Robinson,’ it was held that the day specified in 
a written contract for purchase of land for the completion 
thereof cannot be waived by parol agreement and another day 
substituted. Tindal, C. J., said that to hold otherwise * is vir- 
tually and substantially to allow an action to be brought on an 
agreement relating to the sale of land partly in writing signed 
by the parties, and partly not in writing but by parol only, and 
amounts to a contravention of the statute of frauds. Such was 
the opinion expressed by Lord Chancellor Hardwicke in Par- 
tricke v. Powlett,’® of Sir W. Grant, Master of the Rolls, in Price 
v. Dyer.’’ ¢ 

In Stead v. Dawber,’ there was a written contract for deliv- 
ery of goods ‘‘on the 20th to the 22d,’’ but the latter day 
being Sunday, plaintiff, at defendant’s request, orally agreed to 
enlarge the time to the 23d or 24th. It was held that this 
materially varied the contract, substituting a new contract and 
not being merely a dispensation from performance on a partic- 
ular day. Goss v. Lord Nugent was preferred to Cuff v. Penn. 
Lord Denman, C. J., said: ** It cannot be said that the time of 
delivery was not originally of the essence of this contract; the 
evidence shows that the value of the article was fluctuating; and 
the time of payment was to be calculated from the time of 
delivery. Where these circumstances exist, it cannot in strict 
reason be argued, as was said by Lord Ellenborough in the case 
of Cuff v. Penn, that the contract remained, although there was 
an agreed substitution of other days than those originally 
specified for its performance.”’ 


12 Per. & Dav. 447. 4 17 Ves. jr. 356; citing Goss v. Lord 
2 3 Bing. N. C. 928. Nugent, and ignoring Cuff v. Penn. 
32 Atk. 383. 510 Ad. & Ell 57. 
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All this line of cases was discussed by Blackburn, J., in Ogle v. 
Lord Vane.'! The contract bound defendant to deliver 500 tons 
of iron by the 25th of July. He delivered none up to the next 
February, and in an action for damages the plaintiff sought to re- 
cover the difference between the contract price and the February 
price. Parol evidence led to the inference that the delay was 
at the defendants’ request. Held, that there was not a new 
contract but only a voluntary forbearance by plaintiff, and he 
might recover the full measure of damages. But this was put 
on the ground that ‘‘ there is no evidence that the plaintiff ever 
bound himself to wait for a later delivery, or that he ever made 
afresh contract, and the court lay stress on ‘this distinction 
between waiting and not binding one’s self to wait.’’ ‘* Here 
there was no substitution of one contract for another.’’ This 
decision was affirmed expressly on this distinction in 3 Q. B. 272. 
Hickman v. Haynes,? was precisely similar and the result was the 
same, the Ogle case being relied upon, and the Ogle case was 
distinguished in Tyers v. Rosedale &c. Co.,* where the doctrine 
of Moore v. Campbell, Goss v. Lord Nugent, Stead v. Dawber 
and Marshall v. Lynn, * overruling Cuff v. Penn,”’ is reiterated. 

In Noble v. Ward,’ a recovery was allowed upon the original 
agreement for sale of goods, although the time for delivery had 
been extended by parol, the latter not being good for any pur- 
pose, either as a rescission or a substitution. Referring to Goss 
v. Lord Nugent and Stead v. Dawber, Bramwell, B., said: they 
‘‘only show that the new contract C. cannot be enforced, not 
that the old contract B. is gone. I think it was not.”’ 

In this state of the English decisions I cannot see that the 
anthority of Cuff v. Penn is restored, as is intimated in a note in 
Benjamin on Sales, by the cases of Ogle v. Lord Vane and Hick- 
man v. Haynes. 

The leading case in this country agrees with Cuff v. Penn. In 
Cummings v. Arnold,* defendant agreed in writing to furnish 
and deliver printing cloths to the plaintiff at a certain price per 
yard, on eight months’ credit, and the plaintiff sued for breach 


1L. R. 2Q. B. 281. 410 Ex. 323. 
2L.R. 10 C. P. 598. L. R. 1 Ex. 117; 2 Ibid. 134. 


3 L. R. 8 Ex. 316. ® 3 Mete. 486; 37 Am. Dec. 155. 
VOL, XXX. 56 
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of this coritract. Defendant was allowed to prove that plaintiff 
agreed by parol, after the writing was signed, to pay cash on 
the delivery of the cloths, deducting eight per cent. The reason- 
ing of Cuff v. Penn was adopted, and the court added: ‘If the 
defendants, on their part, had refused to perform the verbal 
agreement, then, indeed, it could not be set up in defense of 
the present action; for the party who sets up an oral agreement 
for a substituted performance of an oral contract, is bound to 
prove that he has performed or been ready to perform the oral 
agreement. This distinction avoids the difficulty in some of the 
cases cited, where it is said that to allow a party to sue partly on 
a written, and partly on a verbal agreement, would be in direct 
opposition to the requisitions of the statute; and it undoubtedly 
would be; but no party having a right of action can be compelled 
to sue in this form. He may always declare on the written con- — 
tract, and unless the defendant can prove performance according 
to the terms of the contract or according to the agreement for a 
substituted performance, the plaintiff would be entitled to 
judgment.”’ 

So in Stearns v. Hall,! it was held that parol evidence was 
receivable to show an enlargement of the time of performance 
of a written contract within the statute. This was founded 
on Cummings v. Arnold,? and Cuff v. Penn, and the court 
observed: The statute ‘*does not say that such a contract 
shall not be varied by a substituted oral agreement for a substi- 
tuted performance. This is left to be decided by the rules and 
principles of law in relation to the admission of parol evidence 
to vary the terms of written contracts.” 

In Reed’s Heirs v. Chambers,’ it was held that a postpone- 
ment of the time of payment in a contract for sale of land might 
be shown by parol, because it ‘* was no variation or change of 
the written contract for the sale of the land, but only indicated 
the mode in which the title was to be secured. It was in effect 
to carry the contract into execution, and not to add to, vary or 
change it. * * * the principle is well settled, that even 
where the time of payment is of the essence of the contract, 


1 9 Cush, 31. 36G. & J. 490. 
2 3 Metc. 486; 37 Am. Dec. 155. 
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a strict compliance at the day may be waived by the vendor.’’ 
This was followed, in the case of an executed agreement, in 
Marsh v. Bellew.? 

In Stark v. Wilson,? it was held that on a contract for sale of 
land a parol consent to substitute other values for those men- 
tioned in the writing was valid, as it *‘ did not alter the rights 
of the parties under the written contract, but only related to 
and regulated the manner of ascertaining the value of the land.”’ 

Without any expressed reference to the statute, it was held in 
Keating v. Price,* that the time of performance of a written 
contract for the sale of 50,000 pipe staves might be enlarged by 
parol. 

The most carefully considered case to the contrary of Cuff 
v. Penn in this country seems to be Ladd v. King,‘ where it 
was adjudged that parol evidence was inadmissible to enlarge 
the time of performance of a contract for sale of land. The 
court, commenting on Cuff v. Penn, said: ‘* But it appears to us 
that there is a wide difference between a substituted perform- 
ance, accepted by the purchaser, as of live hogs accepted and 
delivered instead of bacon, and a substituted executory agree- 
ment to sell and deliver live hogs. Could such an agreement 
have been enforced? If originally by parol, it clearly could not. 
Does it derive any force from the fact that the parties had made 
a written contract for the sale of bacon, any more than if they 
had made a contract for the sale of wheat? If an agreement 
for a substituted performance is different from the written 
contract, then the party charged therewith is charged with 
a parol contract, which the statute says shall not be done. 
The essence of an executory contract is the thing agreed 
to be done, and an agreement for a substituted perform- 
ance is an agreement to do a ‘different thing, and if this 
is required by the statute to be in writing, we do not per- 
ceive how the party can be charged by parol, if the agreement 
be substituted for a written contract, any more than if originally 
by parol.’? Speaking of Cummings v. Arnold, the court said: 


145 Wis. 52,53. . 4 1 Rhode Island, 224; 51 Am. Dec. 
2 3 Bibb. 476. 624. 
31 Johns. Cas, 22. 
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‘** This reasoning does not appear to us to be satisfactory. If 
the agreement for substituted performance has been performed 
by the one party and received by the other, then undoubtedly it 
is an accord and satisfaction of the written contract. But a 
tender of performance of the substituted agreement, not accepted 
by the other party, is no accord and satisfaction, and if not re- 
ceived, it is then executory and performance can only be enforced 
by suit. In such a state of things, which is in force, the 
original written or the substituted verbal contract? * * * 
Upon the principle adopted by the Supreme Court of Massachu- 
setts, the purchaser under a written contract may be deprived of 
the land he agreed for, and compelled upon the strength of a 
subsequent verbal agreement, of which performance has been 
tendered, to accept other land. We think if the performance is 
changed, the contract is changed; that where there is a substi- 
tuted performance agreed upon, whether as to time or subject- 
matter, there is a substituted contract, and if it relates to land, 
it must be in writing.” 

In Packer v. Steward,' the doctrine of Stead v. Dawber is 
obiter approved, but held inapplicable to the case of a contract 
not reduced to writing and effectuated by payment of earnest 
money. 

In Emerson v. Slater,’ it was said obiter, that ‘* perhaps the 
better opinion according to the weight of authority is that a 
written contract within the statute of frauds cannot be varied 
by any subsequent agreement of the parties unless such new 
agreement is also in writing.’’* The same was reiterated in 
Swain v. Seamens,‘ but was conceded to be obditer, because the 
agreement ‘‘ was fully executed.’ 

In Carpenter v. Galloway,° it was held that a written agree- 
ment under the statute may not be modified by parol ‘* not 
simply as to the manner of its performance, but in its terms.” 
In Devling v. Little,* it was adjudged that a stipulation for a 


1 34 Vt. 127. determine that point at the present 


2 22 Howard, 42. time.” 
* Citing Marshall v. Lynn, 6 M. & * 9 Wall. 272. 
W. 109, and Goss v. Lord Nugent, 5 B. 5 73 Ind. 418. 
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clear title in a contract for sale of land might be waived by a 
subsequent parol agreement. But in Espy v. Anderson,! it was 
said: ** A written agreement respecting the sale of land cannot 
be altered by parol testimony. If it could, the statute of frauds 
and perjuries would be of no practical use nor answer any bene- 
ficial purpose. What was said and done by the parties, at and 
about the time the written agreement was entered into, may be 
given in evidence, in explanation or to correct a mistake of the 
scrivener, but a subsequent parol agreement cannot be received 
in evidence to alter the terms of a written agre2ment for the 
sale of land.’” 

In Blanchard v. Trim,? the court cited and approved the doc- 
trine of Cuff v. Penn and Cummings v. Arnold, as ‘‘ sound and 
supported by numerous authorities,’’ but this was admitted to 
be obiter, and the decisions in that State are the other way. So 
in Blood v. Goodrich,* it was held that the time for performance 
of a contract to convey land cannot be extended by parol, Savage, 
C. J., observing: ‘* There are cases where the time of perform- 
ance of a written contract may be enlarged by parol; but I 
apprehend that doctrine does not apply to contracts for the 
conveyance of land, or to any other contract where the contract 
itself would not have been valid if made by parol.”’ 

In Hasbrouck v. Tappen,‘ the vendee, in an agreement for the 
sale of lands to be conveyed by a certain day, was held not to 
be bound by his oral declaration that he would take no ad- 
vantage of the omission of the vendor to have it surveyed 
by that day. The court deemed this not an agreement to extend 
the time, and not a waiver of the covenant. An agreement 
absolutely void can never be considered as altering, revoking or 
modifying a valid contract. In all the cases referred to, where 
the term has been extended, the subject-matter was such as might 
be embraced by a parol agreement.”’ 

In Schultz v. Bradley,® it was held that the quantity of goods 
called for by a memorandum of sale could not be increased by 
proof of a parol agreement. 


1 14 Jbid. 311. 4-15 Johns. 200. 
2 38N. Y. 295, 5 57 N. ¥. 646. 
39 Wend. 68; 24 Am. Dec. 121. 
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In Hill v. Blake,’ where there was an agreement to sell and 
deliver a certain kind of iron at a certain time, there was not 
only an omission to deliver at that time but to furnish the 
stipulated kind of iron. The court held that an oral consent to 
waive the stipulation as to the time of delivery did not cure the 
breach of the contract to furnish the specific kind of iron. ‘J 
do not think it necessary to inquire whether the mere time of 
performance might be waived by parol, for that is not the ques- 
tion. The only one before us relates to a substantial matter, 
one affecting the identity of the thing sold, and without mention 
of which there could have been no contract, and which, although 
agreed upon, would have been invalid if not in writing.’’ ? 

In Dana v. Hancock,’ it was held that where a contract for 
sale of land provided that it should -be surveyed by A., parol 
evidence was not admissible to show that being unable to pro- 
cure him the parties orally agreed on another surveyor. * If 
any of the terms of such contract are altered by contract not 
in writing, the entire contract is thereby reduced to the grade 
of a mere unwritten contract, upon which the statute expressly 
declares that no action shall be sustained.’’ ¢ 

In Abell v. Munson,’ it was held, following the Goss, Stead 
and Marshall cases, that the time of performance cannot be 
extended by parol. 

In Brown v. Sanborn,® where the writing was for sale of flax 
straw to be free from weeds, it was held that a parol waiver of 
that condition could not be shown, ‘ as the effect of admitting 
the evidence was to allow the plaintiff to prove by parol a con- 
tract which to be valid must be in writing.”’ 

In Doar v. Gibbes,’ it was held that the time fixed for the 
performance of a written contract to sell land could not be 
extended by parol. 

3. DiscHARGE OF THE ConTract.— It would not seem except 
by the exercise of undue refinement that the reason which in 


197 N. Y. 216. Stowell v. Robinson, and Harvey v. 
2 See also Clark v. Fey, 121 N.¥.470. Grabham, 5 Ad. & Ell. 61. 
* 30 Vt. 616. 5 18 Mich. 306; 100 Am. Dec. 165. 
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general excludes parol evidence in respect to the establishment 
and modification should apply to the discharge of the contract. 
The statute says in effect that the contract shall not be formed 
* except in writing, and this clearly excludes parol evidence in 
that regard. But the statute does not enact that the contract 
- may not be abandoned or discharged like a contract not within 
the statute, and the latter class of contracts, there is no doubt, 
may be abandoned or discharged by parol. The doctrine of 
abandonment and discharge of such contracts, however, is not 
very explicitly distinguished in the books on evidence from that 
of contracts not within the statute, and some cases hint at a 
stricter rule for getting rid of these contracts than that which 
prevails in other cases. Lord Denman unquestionably lays 
down the general rule as to discharge correctly in Goss v. Lord 
Nugent, and it now remains to be seen whether his enunciation 
does not apply to contracts under the statute. 

It is generally held that agreements under the statute, like 
others, may be shown by parol to have been abandoned, 
released or discharged.! A common way of effecting this result 
is by the substitution of a new parol agreement in place of the 
written agreement. But it must appear that there was a sub- 
stitution of performance and not the formation of an essentially 
new agreement.? And the parol agreement must be executed.’ 
If executory, the new contract is just as objectionable as the old 
one would have been if by parol. 

There are to be found a few cases hinting at the contrary 
rule or limiting the general rule as indicated above. Thus in 
Goucher v. Martin,‘ it was said that although an agreement as to 
personalty may be discharged by parol, yet not so of a contract 
for sale of land partly executed, as it is an agreement ‘+ concerning 


1 Goss v. Lord Nugent, 5 B. & Ad. 
58, 65; Howard v. Gresham, 27 Ga. 
847; Morrill v. Colehour, 82 Ill. 618; 
Long v. Hartwell, 34 N. J. L. 116; 
Pratt v. Morrow, 45 Mo. 404; 100 Am. 
Dec. 381; Stevens v. Cooper, 1 Johns. 
Ch. 425; 7 Am. Dec. 499; Guthrie v. 
Thompson, 1 Oreg. 353; Lauer v. Lee, 
42 Pa. St. 165; Phelps v. Seely, 22 


Grat. 573; Ward v. Walton, 4 Ind. 75; 
Beach v. Covillard, 4 Cal. 315. 

2 Sanderson v. Graves, L. R. 10 Ex. 
234. 
3 Mathison v. Wilson, 87 Ill. 51; 
Long v. Hartwell, 34 N. J. L. 116; 
Phelps v. Seely, 22 Grat. 573. 

4 9 Watts, 106. 
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land.’’ ‘1 hold it to be a very clear proposition that he can- 
not be deprived of his estate on the pretext that the agreement 
had been waived by an oral contract.’’ But this was conceded 
to be obiter. But on the authority of that case, that doctrine 
was decided in Cravener v. Bowser,' the court observing that ‘no 
case could be found in the books, where the vendee was in actual 
possession, had paid purchase money and made valuable 
improvements, where a rescission by parol was adjudged suffi- 
cient to divest him of his estate and revert it in the vendor.”’ 
In Espy v. Anderson,’ however, it was said that in equity a 
written agreement for sale of land may be rescinded by parol 
before possession, but the parties must be placed in statu quo; 
but this was obiter, for there was no proof ‘‘ that any act was 
done in pursuance of the alleged rescission.’’ In Huffman v. 
Hummer,’ it is said: ‘‘ A written contract, especially one 
required by statute to be in writing, cannot be waived or dis- 
charged by parol, at law, nor in general in equity. But in 
equity this case is one of the exceptions to that rule. When 
the complainant has by parol waived or discharged a contract, 
and the defendant has entered into obligations inconsistent with 
its performance, it is an equity that will bar the remedy by 
specific performances.’’* In Dial v. Crain,® it was curtly held 
that ** any contract for a rescission would be as much obnoxious 
to the provisions of the statute of frauds, and would require the 
same evidence under the statute to set it up as was required for 
the sale,’’ etc. 

Mr. Browne deems that the doctrine of parol total waiver or 
rescission is ‘* firmly established;’’ Mr. Reed comes to the 
same conclusion; Phillips and Greenleaf and Bishop are of the 
same opinion; but Sugden is to the contrary, and Mr. Wood 
says, it is not quite clear.’ 

- A learned treatment of the subject may be found in Long v. 
Hartwell,® where it is said: ** It has been the accepted law in 
this State, ever since the decision of Perrine v. Cheeseman, by 


1 4 Pa. St. 259. Ch. 429; 7 Am. Dec. 499; Baldwin v. 
2 14 Ibid, 308. Salter, 8 Paige, 473. 

3 18N. J. Eq. 83. 5 10 Tex. 444. 
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Chief Justice Ewing,’ that an executory agreement in writing 
not under seal, may before breach be discharged, abandoned or 
rescinded by a subsequent unwritten agreement. The letter of 
the statute of frauds simply defeats an action upon an agree- 
ment relating to land, it does not expressly forbid a defense 
under the parol contract, nor deny its virtue as a rescinding act, 
and therefore the only ground upon which a written contract 
not under seal for the sale of land can be taken out of the rule 
in Pennie v. Cheeseman, is, that by the written agreement the 
vendee has acquired an interest in lands which he may enforce 
in equity, and it would be against the spirit of the enactment to 
permit that interest to be taken away by oral testimony. What- 
ever force this view may have, it is difficult to perceive how the 
policy of the statute would be violated by parol proof estab- 
lishing not an abandonment or surrender of the stipulation, but 
an execution of it by a substituted performance accepted and 
enjoyed by the vendee. To disregard the execution in this case 
would enable the vendee to enforce the letter of the writing 
after placing the vendor in a position where it is impossible for 
him to fulfill it. * * * In none of these cases, so far as 
my investigation has reached, has it ever been doubted that a sub- 
stituted performance, actually executed and accepted, would dis- 
pense the defendant from liability onthe contract. Whatever may 
be thought of the correctness of the rule in Stead v. Dawber and 
Marshall v. Lynn, it may be safely said that if the substituted 
performance in those cases had been actually executed and 
accepted, the result would have been different.” 

In Phelps v. Seely,? the court held the same doctrine, observ- 
ing: ‘* If part performance of an original parol contract be 
sufficient in a court of equity to withdraw the case from the 
operation and influence of the statute of frauds, as it unques- 
tionably is, no good reason is perceived why part or full per- 
formance of a subsequent distinct and independent parol con- 
tract, rescinding the former contract for full consideration and 
substituting another in its place, should not in like manner 
withdraw the latter contract from the influence of the statute. 


1 6 Halst. 174. 
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The principle of the two cases would seem to be precisely the 
same.’’! 

Now to draw together these scattered threads and if possible 
formulate some concise and general rules, I will offer the follow- 
ing conclusions : — 

1. Parol evidence is admissible, in respect to writings under the 
statute of frauds, to explain any ambiguity in words or phrases 
and to identify the subject-matter, and also to show any lawful 
and reasonable custom with reference to which the parties must 
be supposed to have contracted; but the writing, either in itself 
or by traceable reference to other and sufficient writings, must 
contain all the essential elements of the agreement, and these 
cannot be supplied by parol, nor can insufficient writings be 
connected by parol. 

2. Parol evidence is not aie to show any change of any 
essential term of the contract indicated by the writing, either by 
addition, or omission, or modification, or partial dendneme 
or partial waiver. 

3. Parol evidence is competent to show that there was no 
binding agreement, as in cases outside the statute, and so to show 
that the contract has been wholly abandoned or waived, or dis- 
charged by the execution of a substituted agreement. 


Irvine Browne. 
N. Y. 


1 Citing Dearborn v. Cross, 7 Cow. 48, Goss v. Lord Nugent, and Cum- 
mings v. Arnold. 
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Privitece or Witness not To Hmse_r.— There is an 
able and well written article on this subject in the September number 
of the Criminal Law Magazine by Francis J. Swayze of the New Jersey 
Bar. The writer seems to agree with positions which we have hereto- 
fore taken, that the Supreme Court of the United States in Counselman 
v. Hitchcock, went too far in enlarging the privilege and that its more 
recent decision in Brown v. Walker,? though rendered by a divided 
court, is to be regarded as a wholesome reaction from the doctrine of 
the Counselman case. 


Trapes-Untons: Boyrcorrinc anD — InguncTION AGAINST 
Picketinc.— The Law Times (London) in discussing recent note- 
worthy cases, refers to the following :— 


A case of much importance to employers and employed is Lyons v. Wilkins.* 
A trade union had picketed a firm with a view to prevent their carrying on 
their business with workmen willing to work upon terms agreed upon between 
them and the employers. The case has laid it down broadly that, to picket a 
building for the purpose of persuading workmen not to work is a “ watching 
and besetting ’’ with a view to wrongfully compelling persons not to do a law- 
ful act, within the meaning of section 7 (4) of the Conspiracy and Protection 
of Property Act 1875. Consequently, an injunction was granted restraining 
this watching and besetting, except merely for purposes of obtaining or com- 
municating information. This is a severe blow to the detestable tyranny of 
trade-unionism. As Lord Justice Lindley points out in his judgment, up to a 
certain point trades unions are organs for good, but “‘ they have no right to 
prevent any man from working upon such terms as he chooses.” 


PUBLISHING THE Oprntons oF Nist Prius Jupces.— There ought to be 
in every State a local law journal which, among other useful offices, 
shall charge itself with the duty of publishing good opinions rendered 
by the nisi prius judges. We are moved to the observation by the 
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accident of picking up a back number of the San Francisco Law 
Journal, that of February 11th, 1896, in which we find a learned and 
very exhaustive opinion in the celebrated Fair will case,— Fair v. Angus. 
Judge Slack, the author of this opinion, was formerly one of the editors 
of the American Decisions, though we believe he was employed to 
write only special notes. These were, however, exhaustive, and 
marked him as a lawyer of pecular ability. He ought to be on the 
supreme bench of California. That bench is in real need of judges of 
his caliber. It is a matter of course to note, in connection with this 
published decision, that there were only seventeen lawyers engaged in 
the case, one of whom appeared as amicus curie. It is one of the sad 
imputations on the profession that whenever a great estate gets into 
court, the lawyers flock around it like buzzards around a carcass. 
Doubtless the flock will have very much increased by the time this case 
gets to the Supreme Court. : 


ConsTITUTIONALITY OF THE CaLirornia IRRIGATION Act.— Our readers 
in the arid portions of our country may recall a discussion of the decis- 
ion of Judge Ross in the Circuit Court of the United States for the 
Southern District of California, holding that the statute of California 
known as the ‘‘ Wright Irrigation Law ’’ was unconstitutional.! We took 
strong grounds in favor of the constitutionality of that statute, and 
deemed it of great importance to the dwellers in the arid portions of 
our great country that legislation of that kind should be sustained ; and 
we regarded the objections, which were raised to the validity of the 
statute, in the particular proceeding before Judge Ross, as being sub- 
stantially moot questions,— no constitutional right of the complainant 
having been in point of fact violated. It will be remembered that the 
question was argued before the Supreme Court of the United States at 
the last term, and that a decision was not reached before the adjourn- 
ment of the court. It is with great satisfaction that we learn, just as 
.We are going to press, that the court has rendered its decision, revers- 
ing the decision of Judge Ross and holding that the statute does not in 
any way infringe the constitution of the United States. The opinion 
of the court is written by Mr. Justice Peckham, who, in dealing with 
constitutional questions, has shown a breadth of mind which vindicates 
the wisdom of the President in appointing him to his present position. 
The Chief Justice and Mr. Justice Field dissent, upon what grounds we 


1 29 Am. Law Rev. 915. 
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do not know, as we have not seen a copy of the opinion, and it is not 
stated in the press dispatches accessible to us. The general scheme of 
the California law is that it organizes irrigating districts, and lays special 
taxes upon the lands within those districts for the purpose of building 
irrigating canals, reservoirs, etc. 


Lawyers In THE Next — The President-elect enjoys an 
embarrassment of riches in the advice which he is receiving with regard 
to the constitution of his Cabinet; but as yet nothing has transpired 
which leads to the conclusion that he is not abundantly able to take 
care of that matter himself. Almost every State has a favorite son, 
and Missouri is no exception to this statement. The favorite son of 
Missouri is Hon. Nathan Frank, who has been for many years a very 
close and loyal personal and political friend of Mr. McKinley. In the 
Congress which passed the celebrated McKinley tariff law, Mr. Frank 
supported Mr. McKinley in a hopeless contest against Mr. Reed for the 
speakership. Mr. McKinley lost the speakership, but the ability which 
he displayed in that contest secured for him the chairmanship of the 
Committee of Ways and Means. Hence the McKinley law; hence his 
natural leadership of the Republican party ; and hence the fact that he 
is now what he is. From the first, Mr. Frank, through his personal 
efforts and through his newspaper, the St. Louis Star, earnestly sup- 
ported the nomination of Mr. McKinley. In order to assist in giving 
him an unprejudiced race, it was necessary to secure the holding of the 
convention in a neutral city, and St. Louis was selected for that place, 
chiefly through the efforts of Mr. Frank. A remarkable speech made 
by him before the Republican National Committee turned the scale in 
favor of St. Louis. In that speech he pointed out that, although St. 
Louis was a Republican city, no Republican National Convention had 
ever been held therein; and he gave emphasis to his plea by quot- 
ing the ejaculation of the psalmist, ‘‘ How long, Oh Lord, how long.’’ 
In his home work in favor of Mr. McKinley Mr. Frank found it 
necessary to array himself in public opposition to a disreputable politi- 
cal boss and his disreputable following,— men who maneuvered to keep 
themselves neutral in the hope of putting their votes and influence up 
at auction. This crowd opposed the election of Mr. Frank as a dele- 
gate to the convention; but he defeated them after a quasi-legal con- 
test before the National Committee, and was seated as a delegate, and 
the convention confirmed the decision of the committee. Meanwhile 
the Missouri delegation elected Mr. Frank vice-president of the delega- 
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tion. In consequence of his exertions, seconded by those of other 
able and upright politicians, the opposition among the Missouri dele- 
gates to the nomination of Gov. McKinley, although it consisted of what 
is known as a ‘‘ combine,’’ faded out, and the solid vote of that State 
was cast for his nomination. Mr. Frank was chairman of the committee 
of citizens of St. Louis that had in charge the perfection of the arrange- 
ments for the convention; and the faultless machinery for taking care 
of that numerous body and the enormous crowd of visitors whom it 
attracted to the city, was largely of his devising. Before the meeting 
of the convention Mr. McKinley did him the honor to summon him to 
Canton for a consultation. Mr. Frank isa strong lawyer and possesses 
remarkable executive ability. The amount and variety of business that 
he can dispose of day by day is phenomenal. He is tireless in his in- 
tellectual habits. His day’s work begins at 8 o’clock in the morning 
and never ends before 11 o’clock at night, and frequently not before 
one in the morning. The success which he has achieved in making of 
the Star the most influential afternoon paper in St. Louis against the 
most powerful competition, is only one evidence among many of bus- 
iness talents of the highest character, talents which would doubtless 
have made him eminent in the business world if he had chosen com- 
merce instead of law as the channel for his principal activity. His 
extensive law practice has been of a character to make him acquainted 
with the commercial needs of the whole country. The two Cabinet 
offices which are coveted by lawyers are the Attorney -Generalship and 
the Secretaryship of the Interior. The Attorney-General must not only 
be a good Federal lawyer, which Mr. Frank is, but should also be a 
man of good executive abilities, capable of exercising an intelligent and 
active superintendence over the district attorneys, scattered throughout 
the entire Union and dealing with a great variety of legal questions. 
In either of these offices Mr. Frank would be unsurpassed; while as an 
upright, able, and far-seeing politician he has few equals. 


Tae Fourteenth AMENDMENT was ApopTep.— Referring to our 
query upon this subject in our last issue! we are glad to be able to lay 
before our learned readers the data to show that the Fourteenth Amend- 
ment was adopted by ratifications subsequent to any there referred to, 
even upon the theory that a ratification by three-fourths of the States, 
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rejecting those ratifications which had been repealed or withdrawn 
before the quorum of three-fourths of the States was made up, was 
necessary. From information furnished us through the courtesy of 
Prof. John Bassett Moore, of Columbia College, New York, we are able 


to state that the celebrated amendment was ratified by thirty-three of 
the States in the following order :— 


Connecticut, June 30, 1866. 

New Hampshire, July 7, 1866. 
Tennessee, July 19, 1866. 

New Jersey, September 11, 1866. q 
Oregon, September 14, 1866. 

Vermont, November 9, 1866. 

New York, January 10, 1867. 

Ohio, January 11, 1867. 

Illinois, January 15, 1867. 

West Virginia, January 16, 1867. : 

Kansas, January 17, 1867. f 
Maine, January 19, 1867. . 

Nevada, January 22, 1867. 

Missouri, January, 1867. 

Indiana, January 23, 1867. 

Minnesota, February 1, 1867. 

Rhode Island, February 7, 1867. 

Wisconsin, February 13, 1867. 

Pennsylvania, February 13, 1867 

Michigan, February 15, 1867. 

Massachusetts, March 20, 1867. 

Nebraska, June 15, 1867, 

Iowa, April 3, 1868. 
Arkansas, April 6, 1868. 

Florida, June 9, 1868. 

North Carolina, July 4, 1868. 

Louisiana, July 9, 1868. 

South Carolina, July 15, 1868. 

Alabama, July 13, 1868. 

Georgia, February 2, 1870. 

Virginia, October 20, 1869. 

Mississippi, January 17, 1870. ; 
Texas, February 18, 1870. t 


Rejecting the ratifications by the States of Ohio and New Jersey, 
which, as previously stated, were withdrawn before the quorum of 
three-fourths of the States had been made up, there is still a ratification 
by thirty-one of the States, which is more than three-fourths of the then 
number of States. After the admission into the Union of Nevada in 
1864 and prior to the admission of Colorado in 1876 (the period 
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covered by these various acts of ratification), the number of the States 
in the Union was thirty-seven. A ratification by twenty-eight of the 
States would therefore have been sufficient; nor would it have been 
practicable that the ratifications should be simultaneous. It remains 
true that, at the time of the proclamation of Mr. Seward and of the 
resolution of Congress, the amendment had not been ratified by the 
necessary three-fourths of the States, unless the proposition is assented 
to that a State once ratifying cannot, at any time before the requisite 
three-fourths have ratified, withdraw its ratification. But as the ratifica- 
tion of the amendment depended upon the fact of three-fourths of the 
States having assented to it, and not upon the proclamation of the 
Secretary of State, nor upon a joint resolution of Congress, it is clear 
that it was ratified, and is properly a part of the constitution. The 
certificate of Mr. Secretary Seward is so cautiously framed that the lead- 
ing portions of it may perhaps be preserved as a literary curiosity. 


* * * And whereas neither the act just quoted from, nor any other law, 


expressly or by conclusive implication, authorizes the Secretary of State to 
determine and decide doubtful questions as to the authenticity of the organiza- 
tion of State legislatures, or as to the power of any State legislature to recall 
a previous act or resolution of ratification of any amendment proposed to the 
constitution; * * * And whereas it further appears from official documents 
on file in this department that the legislature of two of the States first above 
enumerated, to wit, Ohio and New Jersey, have since passed resolutions 
respectively withdrawing the consent of each of said States to the aforesaid 
amendment; and whereas it is deemed a matter of doubt and uncertainty 
whether such resolutions are not irregular, invalid and therefore ineffectual for 
withdrawing the consent of the said two States, or of either of them, to the 
aforesaid amendment; And whereas, the whole number of States in the United 
States is thirty-seven, towit * * * And whereas the twenty-three States 
hereinbefore named, whose legislatures have ratified the proposed amendment, 
and the six States next thereafter named, as having ratified the proposed 
amendment by newly constituted and established legislative bodies, together 
constitute three-fourths of the whole number of States in the United States; 
Now, therefore, be it known, that I, William H. Seward, Secretary of State of 
the United States, by virtue and in pursuance of the second section of the act of 
Congress, approved the twentieth day of April, eighteen hundred and eighteen, 
hereinbefore cited, do hereby certify that if the resolutions of the legislatures 
of Ohio and New Jersey ratifying the aforesaid amendment are to be deemed as 
remaining in full force and effect, notwithstanding the subsequent resolutions 
of the legislatures of those States which purport to withdraw the consent of 
said States from such ratification, then the aforesaid amendment has been 
ratified in the manner hereinbefore mentioned, and has become valid, to all 
intents and purposes, as a part of the constitution of the United States. 


It will not, therefore, be necessary for Brother Bradwell, of the 
Chicago Legal News, to call out the posse comitatus, which he so ably 
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and gallantly handled when the Copperheads tried to resist the draft, in 
order to keep the Fourteenth Amendment in the constitution. Indeed, 
‘* it has come to stay.’’ 


OsiTuARY OF THE BencH and Bar.— The Right Hon. George Den- 
man, formerly a judge of the Queen’s Bench Division of the English 
High Court of Justice, died on the 21st day of September, at his resi- 
dence in London, in his 77th year. He was the fourth son of the first 
Lord Denman, and was born in 1819. He was an athlete at Cambridge 
University ; a fellow of that university for a short time; was, like 
Campbell, Blackburn, and other great lawyers, a reporter in his early 
years at the bar; was for some time on the editorial staff of the Law 
Journal; took the silk after fifteen years at the bar; served a long 
period in Parliament, but without special success ; was the author of a 
statute entitled the Evidence Further Amendment Act, commonly 
known as the ‘‘ Denman Act,’’ by which witnesses who professed to 
have no religious belief were able to affirm; succeeded, in 1872, Mr. 
Justice Willes, who committed suicide ; did not achieve any great distinc- 
tion on the bench, though he was fair; rendered himself somewhat con- 
spicuous by insisting upon hearing in camera a case of great scandal 
arising in a public school; dissented with several eminent judges in 
the famous Franconi case, where the majority held that the Central 
Criminal Court had no jurisdiction to try a foreigner who was charged 
with manslaughter on a foreign ship, committed within the marine league 
of British shores, which jurisdiction was soon after conferred by an act 
of Parliament; tried O’Donnell for the assassination of Carey in 1883 ; 
and retired from the bench in 1892, and became a member of the Privy 
Council, sitting occasionally on the judicial committee. The Law 
Times, from which the above data are taken, concludes an obituary 
sketch of him by saying:— _ 

He was a fine scholar of the old-fashioned Cambridge typc. He published a 
translation of Gray’s Elegy into Greek elegiac verse, and also one of the first 
books of the Iliad into Latin elegiacs, and in the spring of the present year he 
printed, for private circulation, a translation in English verse of the “‘ Prome- 
theus Bound’’ of schylus. In 1852 he married Charlotte, daughter of Mr. 


Samuel Hope, a Liverpool banker, by whom he had several children. His eldest 
son, Mr. G. L. Denman, is a Metropolitan Police magistrate. 


The Law Journal (London) referring to the death of Mr. Justice 
Denman, says, that it ‘* would be untrue to say he was either a great 
lawyer or a great judge. But his innate refinement, his high culture, 
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and his manliness and strength of character, in conjunction with a real, 
if not profound, grasp of legal principles, enabled him to reach and 
maintain, both at the bar and on the bench, an even level of excellence 
which greater lawyers and greater judges have not always consistently 
preserved. Mr. Denman shone in private, social, and extra-judicial 
life to the best advantage. He was a chivalrous, true-hearted English 
gentleman.’’ The deceased judge was one of the eight surviving ser- 
jeants-at-law. 


Wituam Aveustus Ler, Esq., LL.D., died at his home in Abbe- 
ville, S. C., on the 2d of November, in the 71st year of his age. He 
was born on John’s Island, near Charleston, in the year 1826, whence 
his father removed to Abbeville in 1836 or 37. He was educated at 
Erskine College, Due West, S. C., where he graduated with distinction. 
He had an unostentatious, though not an undistinguished career at the 
bar. His literary tastes and acquirements were extensive, his inter- 
course with his fellow-citizens modest, his religious faith firm and un- 
shaken, his purity of daily life an example to his neighbors. As one of 
the speakers at the bar meeting, heldin his memory, said: ‘‘ Verily, his 
house was built upon a rock.’’ Among the feeling and eloquent ad- 
dresses delivered at the meeting in honor of his memory, which are pub- 
lished in the Abbeville Press and Banner of November 11th, was one 
by Hon. E. B. Gary, one of the justices of the Supreme Court of South 
Carolina, in which he held the deceased up as an embodiment of the 
highest traditions of a profession which exacts on the part of its mem- 
bers the most exalted standard of honor. 


Awnprew J. Poprieton died at his palatial home in Omaha, Septem- 
ber 24, 1896. Mr. Poppleton was in the fullest sense an eminent 
Nebraskan. As a pioneer he helped lay the foundations of territorial 
government and his career as lawyer and citizen, just brought to a close, 
was in all respects worthy of a great man. 

Andrew J. Poppleton was a native of Michigan, having been born near 
the small town of Troy in that State, July 24, 1830. During his boy- 
hood, which did not in other respects differ materially from that of other 
farmers’ sons to whom later years have brought wealth and honors, he 
fitted for college, and at the age of seventeen entered Union College at 
Schenectady, N. Y. Graduating with honor in 1851, he returned to 
Michigan and continued the study of law, which he had begun during 
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his college course, acting meanwhile as an instructor in Greek and Latin 
at the school at which his early education had been acquired. He was 
admitted to the bar in the fall of 1852, and after a short supplementary 
course ata school in Poughkeepsie, he entered upon active practice in 
Detroit. 

The stirring events then happening on the Western frontier engaged 
the attention of the young attorney, and he came to Nebraska, arriving 
in Omaha, October 13, 1854. From that day until his sore physical 
calamity came upon him a few years ago, he has been a prominent figure 
in the history of the city and State. He was a member of the First and 
Second Territorial Legislatures, and was Mayor of Omahain 1858. He 
received the Democratic vote for United States Senator when Nebraska 
was admitted as a State, J. Sterling Morton sharing that honor, and he 
made an unsuccessful race for Congress in 1868. 

Mr. Poppleton’s best years were spent in the service of the Union 
Pacific Railway. At the celebration in Omaha of the news of the loca- 
tion of the eastern terminus of that road at Council Bluffs, December 
2, 1863, his speech was the one which made the profoundest impression 
upon those that heard it. On the following day he was appointed 
attorney for the new road. For several years the duties of the office 
were not such as to interfere seriously with his general practice ; but in 
1869, the road being completed, the growth of litigation connected with 
it became so considerable as to demand his entire attention. He held 
the office of general attorney for a few months less than a quarter of a 
century, resigning in the spring of 1888, and returning to private prac- 
tice. During the mayoralty of P. C. Cushing, in 1891, Mr. Poppleton 
was persuaded to undertake the duties of City Attorney, which he dis- 
charged with conspicuous ability during his term of office. His 
presence in the city government was felt to be a bulwark against the 
corrupt schemes which were rife at that period of the city’s history. 
He declined re-appointment, however, and resumed once more the 
direction of his personal affairs. 

It was soon after this that the bodily affliction began to come upon 
him which in course of time shut out the light from his eyes and retired 
the busy man from active life. He affected to pay little heed at first 
to his failing sight, attributing it to the natural encroachments of age; 
- but there came a day when fears were made certainty, and he was 
bidden to hasten home and set his affairs in order. Darkness drew on 
apace from that hour, and the last two years of his life were spent in 
- total blindness. 

Mr. Poppleton amassed a large fortune by the successful practice of 
his profession and the fortunate investment of its emoluments. He 
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never speculated, and never hazarded his earnings in railroad securities 
during all the time when he was a railroad attorney. A man of pro- 
found scholarship, of iron integrity, of genial and approachable per- 
sonality, irreproachable in character,— he leaves an honored name and 
a place in the community which can never be adequately filled. 


Tue Supreme Court or THE Unirep States anp irs Work.— Ata 
banquet given by the bar of the Sixth Federal Circuit Court at Cincin- 
nati on the 3d of October last, Mr. Justice Harlan responded to a toast 
on ‘‘The Supreme Court of the United States and its Work,’’ in the 
following language : — 


The toast just read relates to the court of which I have the honor to be a 
member. It has not escaped observation that that tribunal is now the subject 
of frequent mention, both in the public prints and on the hustings. Some have 
expressed the belief that there is a purpose to have the Supreme Court recon-_ 
structed so as to accomplish certain objects of a political character. Whether 
any such purpose exists, I do not at this time affirm or deny. I could not do 
either without seeming to enter into the field of political discussion. But this 
I may say, that the Supreme Court of the United States is safe in the hands of 
the people of the United States. That tribunal will, as heretofore, go forward 
in the path marked out by its own sense of duty. And the people will see to 
it that nothing is done that will impair its usefulness or cripple its just author- 
ity. When WAshington invited John Jay to become the chief justice of the 
United States he said that the judicial department of the national government 
was the keystone of our political fabric. If that seemed to be true at the 
organization of the general government before the Federal judicial system had 
been tried, how much more is it true, at this day, after the experience of more 
than a century. The American judicial system is now the wonder and admira- 
tion of enlightened statesmen throughout the world. When our government 
was organized, some Europeans ridiculed the idea that any government could 
be safely administered under a written constitution that established judicial 
tribunals and invested them with authority to enforce its sanctions and provis- 
ions against all. But wise statesmen in other lands are beginning to see and 
to admit that such tribunals must exist, if the exercise of arbitrary power is to 
be checked, and if the rights of life, liberty and property are to be adequately 
protected, as well against illegal action by government as against the lawless- 
ness of mere majorities. 

We proceed in this country upon the idea, which crowned heads, claiming to 
rule by divine right, do not understand or appreciate, that liberty is safe only 
when it is regulated by a fundamental law, binding equally upon the people and 
upon those whom they commission to carry out the objects for which govern- 
ment is established. Eliminate from our governmental system an independent 
judiciary invested with authority to protect the rights both of the public and 
of individuals against illegal acts by whomsoever committed, and our free in- 
stitutions will disappear, and in their stead will be established a government 
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resting upon mere force, and not, as now, on the consent of the governed, as 
manifested by a written constitution. 

The Supreme Court of the United States has, now and then, been compelled 
to pass upon questions more or less connected with political matters. It has 
sometimes given a construction to the constitution or to acts of Congress, or to 
State enactments alleged to be in violation of the supreme law of the land, that 
was displeasing to those who had reached different conclusions. But to the 
honor of the American people, its decisions have been respected, so far, at least, 
that no attempt has been made to overturn them by indirection, or in any mode 
not authorized by the constitution. 

Here I may be permitted to say that there is a tendency in some quarters to 
look to the Supreme Court of the United States for relief against legislation 
which is admittedly free from constitutional objection, and which therefore is 
not liable to criticism except upon grounds of public policy. But that court 
has itself said that the judiciary has nothing to do with the expediency of 
legislation, and can not, with safety to our institutions, entrench upon the 
domain of another department. The remedy for evils arising from impolitic 
and unjust legislation, not in conflict with the fundamental law, is with the 
people at the ballot box. If we should ever come to that condition of things 
when thecourts, acting simply upon their own view as to the wisdom of legislation, 
habitually interfere with the due course of public affairs, as ordained by the 
representatives of the people, we may look for the downfall of our government, 
and the substitution of a government of men in the place of a government of 
laws. No more imperative or sacred duty rests upon the judiciary than to sus- 
tain in its integrity the fundamental law of the land. An act of legislation in- 
consistent with that law can not be regarded as binding; otherwise, as Chief 
Justice Marshall has declared, written constitutions are absurd attempts, on 
the part of the people, to limit a power in its nature illimitable. 

But equally imperative and equally sacred is its duty to respect legislative 
enactments, except where their incompatability with the constitution is so man- 
ifest that a contrary view can not for a moment be entertained. If an act of 
legislation, whether of Congress or of the States, be of doubtful constitution- 
ality, let the will of the people, as expressed by their legislative department, 
have full operation until the people themselves, in the designated mode, shall 
otherwise ordain. No line of public policy can be long maintained in this country 
against the will of those who established, and who can change the constitution. 

What I have said, Mr. Chairman, is not applicable alone to the courts of the 
Union. The duty to respect and enforce the supreme law of the land rests 
equally upon the courts of the several States. Every judicial officer in ourcoun- 
try executes his important functions under a solemn oath to regard the constitu- 
tution and the laws of the United States made in pursuance thereof as the 
supreme law of the land. And it is equally the duty of the courts of the Union 
to respect the constitution and laws of the several States that are not in conflict 
with the constitution or laws of the United States. The national government 
is sovereign with respect’ to all matters committed to it by the people of the 
United States, and the respective States are sovereign with respect to all mat- 
ters not so committed to the general government. We are all Nationalists and 
we are equally States’ Rights men. The best friends of the Union are those 
who recognize that just authority of the States, and the truest friends of the 
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rights of the States are those who recognize the just authority of the Union. 
May we noi, reasonably expect that the courts of the Union and the courts of 
the States will in the future, as in the past, co-operate with each other in main- 
taining the marvelous system established by the people in order to form a more 
perfect union, establish justice, insure domestic tranquillity, provide for the 
common defense, promote the general welfare and secure the blessings of liberty 
to themselves and their posterity. 

We here who constitute a part of the judiciary of the Union may congratu- 
late ourselves that in the imporant work committed to us there has been 
harmony between the courts of the Union and the judiciary of the great States 
composing the Sixth Circuit. The history of the highest courts of Ohio, Ken- 
tucky, Tennessee and Michigan is one to which every American citizen can refer 
with pride and satisfaction. Judgments have been rendered in those courts 
which do honor to our profession, and have not been surpassed in learning and 
ability by the judgments of any court in this or in any othercountry. Omitting 
all reference to judges of State courts who are now living, I may say that Bur- 
net, Hitchcock, Ranney, Thurman, Gholson, Swan and Mclivaine, of Ohio; 
Boyle, Mills, Owsley, Robertson, Marshall, Bibb and Ewing, of Kentucky; 
Nicholson, McFarland, Turley, Totten, Haywood, McKinney and Overton, of 
Tennessee; Campbell, Christiancy, Manning, Martin, Whipple, Morell and 
Marston, of Michigan, were judges of the first rank. 


A TeroTe To THE Late Justice Jackson.— In his address at the 
banquet given by the bar of the Sixth Federal Circuit, portions of which 


we elsewhere print, Mr. Justice Harlan thus alluded to his late associate, 
Hon. Howell E. Jackson :— 


We expected to have with us on this occasion a gentleman who has enjoyed 
the distinction of being President of the United States, and who, being absent, 
I take leave to say, met all the responsibilities of that exalted position with 
conspicuous ability and with a purpose always to advance the best interests of 
his country. One act of the administration of President Harrison, I may be 
permitted to say, will be remembered by the country and particularly in this 
circuit, and that is, he stepped beyond the lines of his political party, and, with 
the consent of the Senate of the United States, gave to the country a judge 
whose public career was cut short by disease, but who lived long enough to 
manifest the possession not only of judicial qualities of the very first order, but 
of patriotism and courage equal to any emergency. I allude to my late asso. 
ciate, to whom his colleagues of the Supreme Court were bound by the closest 
ties of regard and friendship, Mr. Justice Jackson. I do not believe that he 
left behind him any one in this broad land who did not respect his elevated 
character, nor any one enjoying his personal acquaintance who did not love 
him. The administration of justice was never committed to purer hands. His 
countrymen will never forget him. The dominating principle of his judicial 
life was to exert his utmost ability in the discharge of duty. ‘‘ Such an one, 
when he has the public administration, acts like the representative of his 
Maker.’’ We shall all be fortunate indeed, if we so conduct ourselves in the 
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walks of private life and in the discharge of our public duties, that our fellow- 
citizens, when we are gone, will say of us what they now say of our departed 
friend. 


How THE Jupces or THE SupREME Court or THE UniTEeD 
Consu_t.— Until we read the subjoined remarks of Mr. Justice Harlan, 
we did not suppose there was any lack of information, or any misunder- 
standing on the part of the members of the profession, as to the manner 
in which the judges of the Supreme Court of the United States conduct 
their consultations and do their work. That court has long been in 
this respect a model for other appellate courts. Nothing is further 
from the methods of that court than the so-called ‘‘ Committee System ”’ 
in vogue in some of the State appellate courts, in which the records, 
immediately after the submission, are distributed among the judges, 
each judge constituting a committee of one to examine the record and 
printed arguments in a particular case and submit an opinion to his 
associates. Under this ‘‘ Committee System,’’ this opinion is read in 
a general consultation day, called ‘‘ reading day,’’ before judges more 
or less sleepy ; and unless some one wakes up to some objection contained 
in the opinion which is being read, it passes nem. con. Under this 
system, the opinion of the court is little more than the opinion of the 
judge who writes it, and conflicts among the opinions of the same court 
are inevitable. The Supreme Court of the United States not only pur- 
sues a thorough method of consultation, but it decides promptly. An 
examination of the reports of its decisions will show that its ordinary 
work passes into judgment within four or five weeks after submission. 
If a case is held over after submission beyond the lapse of the term, it 
generally proves to be a case of exceptional importance, like the Cali- 
fornia irrigation case, just decided. The only complaint which we have 
heard of the working methods of the court relates to the conduct of the 
judges during the arguments. The Chief Justice is a model of courtesy, 
patience and grace; and so was his predecessor, Chief Justice Waite. 
But complaint is made that the associate justices do not, in all cases, 
feel themselves bound to listen; that, during an oral argument, one of 
them may be correcting proof sheets, another writing a letter, another 
whispering to one of his colleagues ; while one, more nervous than the 
rest, is said to have had the habit of walking back and forth in the space 
behind the seats of his associates. Moreover, it is the habit of the court 
frequently to interrupt counsel. Whenever it becomes apparent to the 
judges that a lawyer is making a waste of public time in argument, 
they begin to interrupt him, and they fire questions at him all along the 
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line ; and sometimes he is plainly told that he is not aiding the court. 
These reports are so frequent that it is evident that the court is not a 
model listener. ‘The Supreme Court of Missouri, on the other hand, 
which is believed not to have as good a method of consultation, is a 
model listener in both of its divisions, and also in the court in bane. 
Counsel who have been before that court never sit down without feeling 


that they have at least been fairly heard, and that is a great deal. But 
to the remarks of Mr. Justice Harlan :— 


There is one subject, Mr. Chairman, to which I am asked to reply and to 
which I deem it appropriate to refer. It is quite pertinent to the toast. I 
allude to the mode in which the business of the Supreme Court of the United 
States is conducted. In my intercourse with the members of the bar, I have 
found to my great surprise that the impression prevails with some that cases, 
after being submitted, are divided among the judges, and that the court bases 
its judgment in each one wholly upon the report made by some one judge to 
whom that case has been assigned for examination and report. I have met 
with lawyers who actually believed that the opinion was written before the 
case was decided in conference, and that the only member of the court who 
fully examined the record and briefs was the one who prepared the opinion. 

It is my duty to say that the business in our court is not conducted in any 
such mode. Each justice is furnished with a printed copy of the record and 
with a copy of each brief filed, and each one examines the records and briefs 
at his chambers before the case is taken up for consideration. The cases are 
thoroughly discussed in conference — the discussion in some being necessarily 
more extended than in others. The discussion being concluded — and it is 
never concluded until each member of the court has said all that he desires to 
say — the roll is called and each justice present and participating in the decis- 
ion yotes to affirm, reverse or modify, as his examination and reflection sug- 
gests. The chief justice, after the conference, and without consulting his 
brethren, distributes the cases so decided for opinions. No justice knows, at 
the time he votes in a particular case, that he will be asked to become the organ 
of the court in that case; nor does any member of the court ask that a particular 
case be assigned to him. 

The next step is the preparation of the opinion by the justice to whom it has 
been assigned. The opinion, when prepared, is privately printed, and a copy 
placed in the hands of each member of the court for examination and criticism. 
It is examined by each justice, and returned to the author, with such criticisms 
and objections as are deemed necessary. If these objections are of a serious 
kind, affecting the general trend of the opinion, the writer calls the attention of 
the justice to them, that they may be passed upon. The author adopts such 
suggestions of mere form as meet his views. If objections are made to which 
the writer does not agree, they are considered in conference, and are sustained 
or overruled as the majority may determine. The opinion is reprinted so as 
to express the final conclusions of the court, and is then filed. 

Thus, you will observe, not only is the utmost care taken to make the opinion 
express the views of the court, but that the final judgment rests, in every case 
decided, upon the examination by each member of the court of the record and 
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briefs. Let me say that, during my entire service inthe Supreme Court, I have 
not known a single instance in which the court has determined a case merely 
upon the report of one or more justices as to what was contained in the record 
and as to what questions were properly presented by it. When you find an 
opinion of the court on file and published, the profession have the right to take 
it as expressing the deliberate views of the court, based upon a careful exam- 
ination of the records and briefs by each justice participating in the judgment. 

What I have said will give you some idea of the labor necessary to be per- 
formed by the members of the Supreme Court. How wellit has been performed 
it is not for any member of the court to declare. Quite certain it is that the 
country believed that more was imposed upon the court than could be met with 
due regard to the interests of litigants, and to the prompt dispatch of judicial 
business. Hence the establishment of Circuit Courts of Appeals, whose decis- 
ions are final in large classes or cases of which the Supreme Court heretofore 
had jurisdiction upon appeal or writof error. Time has vindicated, in the judg- 
ment of many, the scheme of the act of 1891, creating an intermediate Appellate 
Court in each Circuit. It is beyond question that that act will have the effect 
in a very short time to so reduce the number of cases which may, of right, be 
carried from the Circuit Courts directly to the Supreme Court of the United 
States, that that court will have no more cases upon its docket, at the begin- 
ning of each session, than can be disposed of during the term. 

While at the beginning of the October term of 1890 the cases on the docket of 
the Supreme Court aggregated 1,406, the number on the docket at the beginning 
of the term to commence on the 12th day of the present month will not exceed 
625. And it is safe to say that the entire number which will be on our docket 
at the beginning of the October term, 1898, will not exceed 350. Let this result 
speak for itself. 


Tae New Crviz Cope or Germany.— The adoption of a uniform 
code of law by forty-five millions of people hitherto subject to a variety 
of local laws, customs and judicial institutions, is a noteworthy event 
in the history of the law’s development. The adoption of this code 
has been called the keystone of German unity. The empire was 
founded in 1871, but the twenty or more States and Principalities com- 
posing it retained their domestic laws, in a similar manner as our origi- 
nal States did when they established the Federal government. The 
code just adopted is the result of long and eareful consideration. In 
1874 a commission was created to prepare a draft of a uniform Civil code 
for the German Empire; it consisted of eleven members, six of whom 
were judges, three were jurists drawn from the department of justice, 
and two were university professors. They spent thirteen years on the 
first draft. ‘Their report was then published and criticism invited from 
the nation at large, resulting in a flood of literature and a campaign of 
education in which lawyers, business men, professors, clergymen, 
physicians and farmers took a part and expressed their views in pam- 
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phlets, magazines, and in the daily press. The government caused these 

expressions to be collected and carefully digested, and then appointed 

a second commission to revise the original draft, having regard to 

expression of the public sentiment thus elicited. This second commis- 
sion consisted of eleven members, only two of whom had been members 
of the first one. 

In January, 1896, on the twenty-fifth aniversary of German unity, 
this revised draft was officially submitted by the Imperial Government 
to the German parliament with strong recommendations in favor of 
its adoption. It developed a severe parliamentary struggle. ‘The code 
was opposed by various factions. Catholics opposed it because of the 
compulsory civil marriage clause and some other provisions ; the agra- 
rian party, because it failed to introduce certain reforms contended for 
in the land laws; the socialists, because sufficient concessions were not 
made to suit them; the anti-codification people, because they did not 
believe in the codification of laws or general principles; and lastly the 
particularists, or States rights men as we would call them, because they 
were opposed to centralization and wished to preserve the separate State 
laws intact. 

But behind all these there was a great German national sentiment 
which intuitively looked upon this code as a patriotic effort in the 
direction of greater national unity, and also a relief from the confusion 
of laws and jurisdictions hitherto involving the administration of justice 
in the fatherland. This sentiment prevailed in the end, and the code 
was adopted. 

It is divided into five parts, of which the first treats of the rights and 
powers of persons, including corporations; the second treats of obliga- 
tions, is very comprehensive, and includes obligations arising ex delicto 
as well as those arising out of contract. Among its numerous subtitles 
are contracts, bailments, sales, partnership, agency, suretyship, debtor 
and creditor, innkeepers, torts, and measure of damage. The third 
part treats of the right of things, which is made to include real property 
as well as chattels and choses in action. The fourth part treats of 
husband and wife and domestic relations. The fifth, of wills and the 

laws of descents and distribution. Notwithstanding the vast field 
covered it is all embraced in a comparatively small volume of less than 
500 pages. In looking it over cursorily one is impressed with the fact 
that it avoids details and deals with the general rules, the application 
of which is left to those whose duty it will be to administer the law, and 
that most of its definitions are models of clear and terse legal expres- 
sion. The language seems studiously confined to the use of the ver- 
nacular: not a Latin phrase or word has been found by the writer of 
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this article, something remarkable in a continental law book of Europe 
where the Roman law is the common law of the land. Altogether this 
code seems so simple and plain in its language that any layman of 
average intelligence and education ought to be able to understand the 
primary meuning of its provisions, even if he cannot realize their full 
legal bearing. The code goes into effect January Ist, 1900. 

G. A. F. 


Vauipity or Contracts PayaBLe Gotp.— Referring to the learned 
article of Mr. Thygeson on this subject in our last number it may not 
be amiss to state that we have seen an article on the same subject in 
the Central Law Journal,! in which the writer arrives at a different 
conclusion from that referred to by our contributor. The writer in the 
Central Law Journal has apparently been misled by ‘‘ Black on Judg- 
ments ’’ as to the law of the various State courts on the subject. The 
authorities? cited in support of the proposition ‘‘ that many States 
hold that such contracts can be discharged by payment of any legal 
tender money of the same nominal amount,’’ ® are no longer the law of 
the respective courts which rendered the decisions referred to. They 
are the early decisions made prior to the decision of Bronson v. Rhodes 
in 1868, and have all been supplanted by the decisions of later date. 
The decisions of the State courts can readily be classified and ex- 
plained. ‘Those rendered prior to 1868 tend to support the proposition 
quoted from the article referred to; while those decided since 1868 are 
almost unanimously in harmony with Bronson v. Rhodes, and Trebil- 
cock vy. Wilson. So it may confidently be asserted that the law of the 
State Courts to-day is in perfect harmony with the law of the Supreme 
Court of the United States on the subject of the enforceability of con- 
tracts to pay in specific coin. The article in the Central Law Journal 
contains one suggestion of importance, which should not be lost sight 
of in a discussion of contracts to pay in specific money. The Supreme 
Court of the United States has the power to review judgments of the 
State courts which may deny any right under a contract providing 
for payment in specificcoin. If the judgment of the State court denies 
the right to enforce such a contract, it constitutes a denial of a ‘‘ right, 
privilege and immunity claimed under the constitution and statutes of 
the United States,’’ and for that reason, a writ of error will lie to the 
Supreme Court of the United States. It may not be amiss here to call 


1 43 Cent. L. J. 155. 5 43 Cent. L. J. 156. 
2 43 Cent. L. J. 156, note 8. 
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attention to the fact that, in the next to the last sentence in the article 
on this subject in our last number, the word * payable’’ is accidentally 
omitted before the words ‘*‘ in depreciated currency.”’ 

While upon this subject it may be well to state that Hon. Charles B. 
Elliott, one of the judges of the District Court of Minnessota, sitting at 
Minneapolis, has lately rendered a decision, in the case of Mather y. 
Dean, on the subject of the validity of contracts payable in gold ofa 
certain weight and fineness. Our readers will remember Judge Elliott 
as a contributor to this publication. He is certainly an able man, and 
his opinions are entitled to weight. In the case referred to, the 
defendant borrowed $4,000 from the plaintiff, giving a note and mort- 
gage, the note reading: ‘‘ Three years after date, I promise to pay, 
etc., the sum of $4,000 in gold coin of the United States of the pres- 
ent standard of weight and fineness with interest thereon from the date 
of said note until the same is fully paid in like gold coin at the rate of 
seven per cent per annum.’’ The court gives a judgment for $4,140, 
‘*in gold coin at the present standard of weight and fineness.”’ It 
will be noticed that, under the language of this judgment, it can not be 
satisfied even by the payment of current money having a gold equiva- 
lent, but only by the delivery of the specific kind of money in which 
the defendant contracted to make payment. It can not even be satis- 
fied by the delivery of gold certificates, though doubtless the plaintiff 
would not object to that. It is, however, to be observed that, bya 
strange hiatus in the legislation of Congress, gold certificates are not 
legal tender at all, while silver certificates are. 


Asvses oF Feperat Raitway Recetversuips.— For many years we 
have, in this publication, drawn attention to the manifest abuses which 
have existed in the conduct of the Circuit Courts of the United States 
touching railway receiverships, and the reorganization of insolvent 
railway companies. Our task has been athankless one. It has served 
to bring down upon us the abuse of certain members of the pro- 
fession, and incidentally the disfavor of many of the wealthy and 
powerful classes. The Tammany pap-sucking judicial organ of New 
York City has denounced our criticisms as ‘‘ fanatical criticisms of the 
judiciary ;’’ and even the mild poetical genius that presides over the 
easy chair of the Green Bag has said to us, in the language of 
Taffy, ‘‘ that is not done.’’ Still we have borne it witha patient 
shrug, squirming a little, however, when we were called socialists, 
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eommunists, and even anarchists. But our pain at being the victim of 
these appellations has been relieved by hearing some of the most 
eminent and conservative lawyers and judges mentioned in the same 
delicate terms. We now publish a denunciation of the abuses of Fed- 
eral railway receiverships which comes from a most impressive source, 
from the mouth of Moorfield Storey, of Massachusetts, President of 
the American Bar Association. The dignity of that office makes 
the lawyer who possesses it more nearly the honorary leader of the 
American bar than does the possession of the office of Attorney- 
General of the United States. Mr. Storey is evidently no misinformed 
visionary. He seems to be secure of his ground at every step. He 
does not use vituperative epithets. But, taking his paper together 
and reading it from top to bottom, and by the four corners, it will 
be found that he launches a broadside at these abuses more effective 
than has hitherto been hurled at them. He could not have expressed 
his meaning more effectually if he had said in direct language that 
in the matter of Federal railway receiverships corruption and dishonesty 
are the rule and cleanness and honesty the exception. 

In dealing with this subject, we have again and again drawn attention 
to the flippancy with which Federal circuit judges set aside the most 
sacred contracts and depose liens upon the faith of which men have 
advanced millions of dollars to railway companies, by authorizing the 
issue of receivers’ certificates which shall take precedence of such liens. 
We have called attention to the fact that if a State statute were enacted 
authorizing this to be done, the Federal judiciary would pounce upon 
it with the utmost fierceness, and would set it aside as impairing the 
obligation of contracts within the meaning of the constitution of the 
United States. And we have drawn attention to the obvious conclusion 
that, while the legislature of one of the States of the Union is prohibited 
by the Federal constitution from impairing the sanctity of contracts, 
the Federal circuit judges stand under no such prohibition, and those 
judges do it every day in the name of justice. Mr. Storey points out 
that ‘* the plaintiffs have been persons claiming to be stockholders or 
bondholders of the railroad, or some of them, that compose the so-called 
system ;’’ but he overlooks two memorable cases, one in a Federal 
and one in a State court, in which receivers were actually appointed on 
a bill in equity filed by the debtor railway company itself, against its 
creditors, its ‘‘ equity ’’ being that it could not pay its debts, and the 
“ relief’? sought being that the court was to hold its creditors at arm’s- 
length, assist it in repudiating its contracts with them, and, through its 
ewn tools and managers, hold and manage the property until their 
ereditors could be forced into a compromise. Judicial shame-faced- 
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ness could go no further.' For his whole address, which is excellent 


in matter and in manner, Mr. Storey deserves the thanks of the 
profession. 


Tre Sucar Bounty Cases: Power or THE Supreme Court or THE 
Usrrep States To Set an Appropriation Bitt.— We print in our 
department of leading articles a severe criticism, written by Mr. Joseph 
Wheless, of St. Louis, of the decision of the Supreme Court of the 
United States in that collection of cases known as the Sugar Bounty 
Cases. We sometimes meet with severe criticism because of the lead- 
ing articles which we print in this Review. These criticisms, however, 
come, as a rule, from ignorant persons, who, unacquainted with the 
rules of journalism, fall into the error of supposing that the editors of 
a magazine necessarily adopt the opinions of their contributors. In 


» many cases the very reverse is the fact; and it is so in this instance. 


In our opinion, there is a fallacy underlying the whole argument of Mr. 
Wheless, which is the assumption of the power of the Supreme Court 
of the United States to veto an appropriation bill enacted by Congress. 
The question for what purpose Congress will or will not appropriate 
money in the public treasury, is manifestly a political or administrative 
question in respect of which the power of Congress is, and is intended 
by the constitution to be, plenary; and when the three bodies which 
make up the law-making department of the government, the Senate, the 
House of Representatives, and the President, concur in the passage of 
an act appropriating moneys in the public treasury for a particular 
purpose, it is a monstrous inversion of all correct ideas of popular 
government to allow the judicial branch of the government to interfere, 
and, by compulsory process directed against the ministerial officers of 
the government, arrest the payment of such an appropriation. In 
refusing so to do, the judicial department of the government does not 
give its sanction, as Mr. Wheless earnestly argues, to the law. There 
are laws of such a nature that their constitutionality or unconstitution- 
ality presents a question lying beyond the conusance of the judiciary. 
If the Supreme Court had not so often in its past history assumed to 
decide political questions, thereby overriding the action of Congress 
and the executive,— its course in this instance would have been clear 
and simple. All that it would have found itself obliged to say, in 


1 Our last reference to these two writ of prohibition to a State judge 
cases will be found in 28 Am. Law. granting a receivership upon such a 
Rev. 925, where it will be seen that the _ petition. 

Supreme Court of Missouri sent its 
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order to dispose of the question before it, would have been that it had 
no power to decide anything except its own want of power to superin- 
tend Congress in the passage of appropriation bills. Writers like our 
contributor, who attack the court in severe language because it does 
not step outside of the plain lines of its jurisdiction, forget that the 
court is the only branch of our governmental system which is not 
responsible to the people. They forget that, in every system of govern- 
ment, there must be somewhere a final exercise of discretion and of 
power. They forget that the people are quite as safe in many cases 
where the final exercise of discretion and of power is left in their own 
representatives, the most numerous body of which must surrender their 
power to their constituents every two years. 

But our contributor, and the school to which he belongs, are mis- 
taken on the merits of the question. The mere fact that a statute 
takes the outward form of authorizing a payment by the government of 
a bounty to a private person for producing a particular article of com- 
merce, does not necessarily determine its invalidity. At the same 
time, the general proposition may be admitted that legislative 
authority in this country does not extend to the taxing of 
the people for the promotion of merely private objects, any more 
than it extends to the taking of private property for private pur- 
poses. Admittedly the object must be public. But this does not 
answer the question. Every civilized government, it may well be 
assumed, has, at some period or other in its development, found it 
necessary or expedient to encourage particular productions or particu- 
lar industries by the payment of direct bounties. It is well known that 
in this way, when ocean steam navigation was first made successful, 
Great Britain drove the United States out of that competition, and for 
forty years the American flag was scarcely seen upon a transatlantic 
ocean vessel propelled by steam, not being a vessel of war. France 
found it expedient to encourage transatlantic steamship lines in like 
manner by the payment of bounties. Our government has paid such 
bounties in the form of enormous bonuses for carrying the mails,— pay- 
ments so great that they could not but be regarded as what they were 
really intended to be,— bounties to keep alive steamship lines. But 
the keeping alive of steamship lines was necessary to building up a 
merchant marine, and a merchant marine is the only available 
source from which sailors can be drawn in times of war to man ships of 
war. It is untenable, therefore, to say that large views of public policy 
may not dictate the payment of bounties to build up and encourage a 
merchant marine. France, Germany, and perhaps other governments of 
Europe, have at one time or another encouraged the production of beet 
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sugar by direct bounties. The production of such an article of food was 
deemed by the first Napoleon, and subsequently by Prince Bismarck, to 
sustain such an important relation to the life of the nation, that the people 
might well be taxed for its development. Itis untenable to suppose that 
when the framers of our constitution launched our government upon the 
sea of competition with other governments, it intended to withhold - 
from it the possession of those powers which other governments had 
found necessary to their successful existence. To make it clear that 
they did not intend to withhold such powers, they, by express language, 
reposed in Congress the power to lay taxes ‘‘ to provide for the general 
welfare of the United States.’’! As they conferred upon Congress the 
power to lay taxes to provide for the general welfare of the United 
States, they, by a necessary inclusion, conferred upon it the power to 
provide for the general welfare of the United States, and incidentally 
the conclusive power to judge as to what should be deemed the general 
welfare of the United States. It is absurd to say that the question, 
what is the general welfare of the United States, isin any sense a judicial 
question. If it could be regarded, under any circumstances, as a 
judicial question, it would be a judicial question in the same sense in 
which what is called public policy is a judicial question. This is a 
judicial question in many cases until the legislature speaks; but when 
the legislature has spoken, then its declaration is the highest evidence 
of what is public policy. So it may be conceded that a court might 
say, in dealing with the validity of a lottery franchise, that the 
existence of such a franchise is contrary to the general welfare of 
the United States; but it could not say this if Congress, acting 
otherwise within its powers, should say the contrary. All that 
there is or ever was in this question is this: Congress, in devising 
a system of revenue laws such as, in its judgment, should best 
operate to foster and build up American industries, saw fit to 
remove the duty from foreign sugars. But at the same time it fore- 
saw that the effect of this removal would be to destroy the limited 
sugar industry existing in the United States. This industry had been 
built up, and men had invested their labor and their capital in it, upon 
the faith that it would, in some measure at least, be protected from 
foreign competition by the imposition of a tax upon foreign sugars, 
which had long been the policy of the government. The sudden re- 
moval of that tax, without any compensation to them, would have beea 
the destruction of their property by a mere legislative brutwm fulmen. 
The most ordinary sense of justice on the part of the national legisla- 
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ture, required that something should be done to counteract this injury 
to them. What was done was to adopt a system under which they were 
to be paid a direct bounty for the sugars which they might manufacture. 
The whole thing may have been wise or unwise; it was probably un- 
wise; but because it was unwise, it was not therefore unconstitutional. 
It was for Congress, and not for the judiciary, to decide whether the 
sudden destruction of all the sugar industries of the United States did 
or did not comport with the general welfare of the United States. The 
whole question was and is a political one, resting finally in the decision 
of Congress, over which it was never intended by the framers of the 
constitution to clothe the Supreme Court, or any other court, with any 
jurisdiction. But the habit of setting aside acts of Congress has be- 
come so flagrant and so impudent that a small departmental officer 
undertook, of his own mere motion, to decide that this sugar bounty 
act, which had been enacted by a House of Representatives composed 
of 360 members, by a Senate composed of 88 members, was unconsti- 
tutional and void! It is perhaps just to him to say that it can not be 
supposed that he would have assumed to take this action if he had not 
felt sure of being backed by the obstinate and opinionated, though 
honest, man who held the office of President of the United States. 

If such doctrines could prevail, the excesses to which they would lead 
could not possibly be foreseen. The whole theory of our government 
would become inverted, and acts of Congress, although relating to 
purely political matters, would bein every case subject, through private 
litigations, to the supervision of the Supreme Court. An act of Con- 
gress appropriating money to defray the expenses of a foreign war, 
might be set aside on the ground that the President, and not Congress, 
had declared the war, and that the war was therefore unconstitutional. 
Nay, upon this ground a general might refuse to obey an order to 
march, or a quartermaster might refuse to issue supplies for an expedi- 
tionary force. In the meantime the settled custom of the justices of 
the United States Supreme Court, at the opening of their term, and 
again on New Year’s day, of calling on the President, would be reversed ; 
and the President would call on them. Considering the extent towhich 
he is, through the officers of his appointment, subjected: to their super- 
intendence, it may be doubted whether he ought not to do so now. 
The spectacle of a little local court in the District of Columbia, —a 
court organized for the purpose of administering justice in that small 
Federal district, — sending its mandamus to the Secretary of the 
Treasury of the United States, — an officer who, in purely political and 
administrative matters, acts for the whole people of the United States,— 
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It will be noted that much of the argument of Mr. Wheless proceeds 
upon this aberration. He speaks about the Supreme Court sustaining 
this legislation, when the court has manifestly nothing to do with it one 
way or the other. The court has no more power to sustain it, or to set 
it aside, than the Congress would have to set aside a judgment or decree 
rendered by the court. It will be observed, however, that in one of 
these cases, which was brought in the Supreme Court of the District of 
Columbia, a mandamus was sought for to compel the Secretary of the 
Treasury to pay this bounty, and that the court denied the right,— not 
on the ground of its own want of jurisdiction, which was the only true 
ground,— but on other grounds, among them that the act was unconsti- 
tutional.! If this decision is sound, then it will come to this — that if the 
American people, through their representatives in Congress, pass a law 
for the appropriation of a given sum for a certain object, their will can 
be balked and set aside by a petty officer assisted by a petty court in 
the District of Columbia. Mr. Wheless says that the Supreme Court - 
of the United States ‘‘ while avoiding its de jure validity, give it practical 
effect de facto.’”” They give itnoeffect whatever. They simply decide 


that it belongs to a species of legislation with the propriety of which 
they could not interfere. 


Tur Fe_tow-Servant Doctrine AGain.—In this number we introduce 
to our readers Speed Mosby, Esq., of Jefferson City, Mo., who writes 
an able and forcible article in opposition to what is known as the fel- 
low-servant doctrine,— the doctrine that a master is not liable to one 
servant for an injury inflicted upon him through the negligence of a 
fellow-servant engaged in the same general employment. It must be 
admitted that the fellow-servant doctrine forms an exception to the rule 
of respondeat superior. Why the servant enters into an implied con- 
tract, as reasoned by Chief Justice Shaw, with the master, that he, the 
servant, will take the risk of such injuries, whereas a stranger does not 
take such risks, has never been made very clear. The proper doctrine 
is that the servant takes all the known and obvious risks of the business, 
which includes not only the negligences of fellow-servants, but also the 
negligences of the master or his vice-principal, which are known or 
apparent. When we come to reasoning upon the right or justice of the 
fellow-servant doctrine, we shall find, if we go back a little, that the 
rule of respondeat superior, to which it forms an exception, is hard to 
justify on any exact theory of right or justice. If I employ a servant- 
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and he is fairly competent for the duties for which I employ him, and I 
give him reasonably careful instruction in the discharge of those duties, 
and supply him with reasonably good tools, materials, and appliances, 
and devise a reasonably careful and appropriate system for the conduct 
of the business in which I place him,— and especially if I order him not 
to do the very thing which he does, it being the thing which causes the 
injury to a third person,— then it requires the very refinement of casu- 
istry to prove that I have done any wrong to the person injured by my 
servant, for which I ought to be answerable to him in damages. Have 
I not, in such a case, the right to answer: ‘‘ What judgment shall I 
dread, doing no wrong?’’ It seems to us just as easy, and easier, to 
prove that the doctrine of respondeat superior is contrary to right and 
justice, than it is to prove that this exception to the doctrine is wrong. 

There is another view of this case worthy of consideration. It re- 
lates to that hideous species of oppression known as trades-unionism. 
In many cases artisans and laborers are united in unions, societies and 
guilds, and so closely united under rules and regulations made by them- 
selves in secret, not only for their own conduct but for the conduct of 
their master’s business, that he is obliged te submit to those regula- 
tions, however unjust it may be for him to doso. He is obliged, for 
instance, to pay the same wages to an incompetent member of such a 
union as to a competent one; and if he discharges the incompetent 
member, he does so at the risk of a general strike on the part of all the 
others. His hands are therefore tied. It is well known, to give an 
example, that the tyranny of the locomotive engineers became such 
that a railway superintendent could not order a particular man to take 
an engine out of the round-house upon a particular duty. He had to 
detail them, in their turn, without any reference to their fitness for the 
particular trip, or to their carefulness in insuring the safety of passen- 
gers. The new proposition is that the employer, subjected to their 
rules, oppressed by their tryanny, his hands tied in regard to whom he 
may employ and whom he may discharge, is to pay damages to one 
member of one of these secret unions, if another member, engaged in 


acommon employment with him, injures the former. This seems to 
be a total inversion of justice. 


Crtizensuie or THE Unttep States UNDER THE FourRTEEETH AMEND- 
ment: Status or A Case INVOLVING THIS QUESTION IN THE SUPREME 
Court or THe Unitep Srates.—The Supreme Court of the United 
States has, according to late advices, ordered the Wong Kim Ark case to 
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be resubmitted next January, 1897, and this time upon oral argument 
before a full bench. It will be remembered that this case involved the 
question of citizenship of the United States under the Fourteenth 
Amendment, and brings before the Supreme Court, for the first time in 
the history of the country, the question whether a person born in the 
United States of foreign parents can claim the citizenship of this country 
simply by virtue of his birth here, without first resorting to naturaliza- 
tion. Wong Kim Ark is a Chinaman born in California of Chinese 
parents. He went to China on a temporary visit, and on returning, was 
denied landing in this country by the Collector of the Port, on the ground 
that he was excluded by virtue of the Chinese Exclusion Acts. He 
put in the claim that he was a citizen of the United States, having been 
born here, and that the Exclusion Acts were inapplicable to his case. 
Judge Morrow held that he was a citizen within the letter and spirit of 
the Citizenship clause of the Fourteenth: Amendment. The District 
Attorney for that District has appealed. The case was once submitted on 
briefs, but, it is understood that owing to a great difference of opinion 
among the justices, the case has been ordered resubmitted upon oral 
argument. The question involved is certainly a very important and ex- 
ceedingly interesting one to the bar and to the people. It has been 
aired to a considerable extent in the American Law Review. Among 
the articles in favor of the citizenship of a person born here of foreign 
parents, under the Fourteenth Amendment, may be mentioned the able 
articles of Mr. Henry C. Ide, Chief Justice of the Court at Apia, 
Samoa,! and of Mr. Marshall B. Woodworth, of the San Francisco Bar. 
Contra,? are the strong articles of Geo. S. Collins,? and of Prentiss 
Webster.4 The writers on both sides of this question have made the 
most of the arguments on their side. We await the result of the Su- 
preme Court’s investigation with interest. 


ARBITRATION OF THE VENEZUELA QuveEsTion.— Our readers have 
been advised through the daily press of the gratifying fact that the two 
great English-speaking nations have come to an understanding in regard 
to the controversy about the boundary line between British Guiana and 
the Republic of Venezuela, on lines honorable to both countries, and, it 
may be assumed, acceptable to Venezuela. It will be recalled that, 
asserting the Monroe doctrine, the United States, in substance, notified 


1 30 Am. Law Rev. 241. 
2 30 Am. Law Rev. 535. 


3 29 Am. Law Rev. 385. 
4 23 Am. Law Kev. 759. 
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Great Britain that it would not submit to the spoliation by the latter 
county of our weak sister-republic, and that, in pursuance of the recom- 
mendation of the President, Congress appropriated $100,000 to defray the 
expenses of a commission to be organized for the purpose of investigat- 
ing the question and ascertaining the real justice of the controversy,— 
not, of course, for the purpose of imposing the judgment of the com- 
mission upon Great Britain, but for the purpose of enlightening our 
own government as to the steps it ought to take in the matter. The 
agreement between the countries which has finally been announced is - 
unique. Itis an agreement that the dispute shall be arbitrated — not 
as between the immediate parties to it, Great Britain and Venezuela,— 
but as between Great Britain and the United States, the stronger power 
which interposed to prevent the spoliation of Venezuela. There is, 
however, a concurrent treaty on the same lines, between Great Britain 
and Venezuela. In agreeing to arbitrate the question as between itself 
and the United States, Great Britain recognizes the Monroe Doctrine in 
a large sense; and it has been pointed out that this recognition imposes 
grave international duties upon the United States in respect to the weak 
South American republics. The United States does not, however, 
assume a protectorate over any of those republics, as some of the 
English journals seem to suppose. They do, however, undertake to 
guarantee them against dismemberment or spoliation by any old-world 
power. 

The consent of Venezuela to this arrangement for arbitration was of 
course necessary; otherwise the agreement would be almost comical ; 
it would be nothing less than an agreement between two great powers 
as to the manner of (possibly) disposing of the territory of a third 
and weaker power, with which third power both of the disposing pow- 
ers were at peace. Such an off-hand way of dealing with the territory 
of third parties has no counterpart outside of the history of Napoleon, 
who was constantly offering slices of the territory of neutral States to 
the parties with whom he was in contention, and who, it is well known, 
went so far in one stage of his remarkable career as to offer England a 
portion of the United States as compensation for the peace which he 
desired to make with her. 

Another feature of this agreement for arbitration which is unique 
consists of the manner in which the arbitrators are to be appointed. 
The usual manner is inverted. We refer, of course, to the custom of 
each party naming one or two arbitrators, and these two or four select- 
ing a third or fifth, who is to act as umpire in case of a disagreement. 
But here the parties have agreed upon this umpire in the person of the 
King of Sweden and Norway, distinguished throughout the world for 
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his enlightenment and sense of justice. It may be assumed that the 
other arbitrators are to be pgivate persons and members of the legal 
profession; forthey are to be selected, not by the political authorities 
of either government, but by their highest independent judicial officers, 
The Lord Chancellor of England is a political, as well as a judicial 
officer. He comes in and goes out with the government. He presides 
over the House of Lords in its political, as well as in its judicial 
capacity. He is, therefore, pretermitted, and the two members selected 
on the part of Great Britain are to be appointed by the Lord Chief 
Justice of England; and the two members selected on the part of the 
United States are to be appointed by the Chief Justice of the Supreme 
Court of the United States. Without having seen the text of the treaty, 
it may be assumed that the intention of this unique provision is that 
the other four members of the committee of arbitration, selected by 
these judicial functionaries, shall be members of the legal profession ; 
and the King of Sweden and Norway will, of course, be the President of 
the commission, and it will, of course, meet at his capital. Doubtless, 
he will open his proceedings in person, and then, according to a custom 
established in such cases, will depute some distinguished lawyer of one 
of his own kingdoms — such as Herr Olivekrona, Herr Gregers Gram, 
or Herr Gustav Edw. Fahlcrantz,— to act in his stead. 

_ Another feature of the agreement is that Great Britain does not 
submit to the arbitration the question of her right to hold any territory 
which she holds by prescription, that is to say, by a settlement by her 
own citizens within the prescriptive period of fifty years. This is not 
only a recognition, in its application to this dispute, of one of the doc- 
trines of the common law, but of what is no doubt a doctrine of the 
civil law, and of all other civilized systems of jurisprudence; which 
doctrine, it is known, finds considerable place in the international law, 
though we believe that writers upon that law are not agreed as to the 
length of the period of prescription which may convert a territory 
settled by a power into the rightful territory of that power. 

A still more gratifying fact — if it be a fact —is that a treaty between 
the two great English-speaking countries is under discussion looking 
toward a submission to arbitration of all future points of dispute be- 
tween them. It may be well not to indulge in too much optimism 
concerning suchatreaty. There are certain questions which no country 
will ever submit to arbitration, one of which is the integrity of its known 
and ascertained boundaries. Any treaty provision for a general arbi- 
tration between two nations will necessarily be so drawn as to exclude 
those matters which no country will submit to the decision of a third 
power, or to the decision of any judicial tribunal. 
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Meantime the Venezuela Commission, organized by our government 
for its own information, as already stated, is understood to have nearly 
completed its labors. Possibly it will never make a formal report; but 
whether it does so or not, its labors will not have been useless. The 
information which it will have been able to compile and weigh, will no 
doubt be available before the International Commission in the settle- 
ment of the dispute. 

Two other things deserve attention. While, in the making of this 
treaty, England recognizes the position of the United States in respect 
of the Monroe doctrine, an influential newspaper published at the 
German capital recently demanded a European concert to resist the 
United States in the carrying-out of that doctrine. At the same time 
there is a strong feeling in England, and it seems to be hourly increas- 
ing, and it has awakened some responsive sympathy in the breasts of 
Americans, in favor of an international concert between the two great 
English-speaking countries. Recent events have tended to impress 
British statesmen with the conclusion that, so far as Europe is concerned, 
Great Britain is almost helplessly isolated. Her relations with Germany, 
with Russia, and with France are more or less strained. She seems to 
enjoy an entente with Italy alone, of the considerable powers. In this 
isolation, she naturally looks to her great kinsman across the ocean. 
We have deep grievances against her which we are slowly forgetting. 
We have not entirely forgotten that it took seven years of toil and war 
and suffering to conquer our rights as Englishmen from her; that she 
subsequently asserted the brutal right of searching our ships and press- 
ing our seamen into her navy ; and that when we resisted that practice, 
she landed a force upon our shores and burned our capitol. In our 
great struggle against internal foes, she was passively, if not actively, 
hostile to us ; and there can be no doubt that a large, perhaps the largest 
portion of her population, would have rejoiced to see the great Republic 
broken in two along the line of Mason and Dixon. It is hardly to be 
expected, therefore, that any alliance can grow out of the increased 
friendliness of the two nations which this episode has awakened, or 
that it will lead to any decided concert of action in international affairs. 
Our geographical position fortunately removes us from any concern in 
the turmoil of European diplomacy, and our traditional hostility to es- 
tablishing colonies and dependencies removes any likelihood of clashing 
over questions of boundary, sphere of influence, etc., such as continu- 
ally threaten those European countries whose colonies adjoin each other. 
While, therefore, the large dreams of enthusiastics, which extend so far 
as a great confederation of the 125,000,000 who speak the English 
tongue, will not be realized at any time in the near future, yet there is 
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room for an agreement to submit most of the questions which may arise 
from time to time between us, to the peaceful arbitrament of a judicial 
tribunal, whenever friendly negotiation cannot settle them. This, in- 
deed, has been the custom of the two countries for so long, that the 
adoption of a formal treaty of arbitration would be hardly more than 
giving formal recognition to an existing fact; and its chief value lies in 
the fact that, after having arbitrated for half a century, we advertise 
to the world that we shall henceforth settle our disputes in that way. It 
may also be expected that this treaty, affecting profoundly as it must 
the public opinion in other countries, will result in the conclusion of 
similar treaties with those countries, and furnish a powerful argument 
to the party of freedom in all of those countries, for the abandonment 
of standing armies with all their train of triple alliances, secret treaties, 
concerts of the powers, etc., etc. 


Recent Eneuisn Decisions on Company Law.—In giving a resume 
of some ‘‘ noteworthy decisions ’’ the Law Times (London) collects the 
following on what is called in England ‘‘ company law,’’ correspond- 


ing to what we would in this country call ‘‘ the law of private corpora- 
tions: 


In the domain of company law a large number of important points have been 
decided. It is impossible to refer to them all, but one of the most noteworthy 
called for the definition of the duties of auditors in their periodical examination 
of a company’s accounts! Dividends had been paid by this company for some 
years on the footing of certain accounts signed by the auditors. These accounts 
represented the stock-in-trade as being worth a sum largely in excess of their 
real value. The auditors had relied upon the certificate of a manager as regards 
these items, but their falsity might have been detected had they compared the 
entries into various books kept by the company. It was decided by the Court 
of Appeal, in an action seeking to make the auditors liable for the dividends 
improperly declared, that it was no part of their duty to take stock, and that 
they were justified in accepting the certificates of a responsible manager in 
whom the company had themselves implicit trust, and in the absence of any- 
thing to raise suspicion were not bound to check his entries. They held that 
auditors are only bound to exercise a reasonable amount of care and skill, not 
being insurers or detectives, and under the circumstances of the case were 
absolved from the liability sought to be imposed upon them. In the figurative 
words of Lord Justice Lépes, they are watch dogs but not bloodhounds, and it 
would be exceedingly hard on a class engaged in an extremely complicated and 
but moderately remunerated business to extend their liabilities beyond the 
point settled in the earlier case of the London and General Bank.? There the 


1 Kingston Cotton Mill Company (No. 273 L.T. Rep. 304 (1895); 2 Ch. 
2), 74.L. T. Rep. 568 (1896); 2 Ch. 279. 673. 
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auditors had been held liable, but it must be noticed that they had deliberately 
concealed from the company’s shareholders facts in their possession. In Lock 
v. Queensland Investment &c. Company,! the common provision in articles 
respecting the prepayment of shares in advance of calls was considered, and 
it was held by the Court of Appeals and subsequently by the House of Lords,? 
that the interest agreed to be paid might, in the absence of profits, be validly 
paid out of capital. Such a transaction is not to be looked upon as a return of 
capital to the shareholders, but rather as a debt, and therefore payable out of 
capital. 


Tue Generat Tenpency Towarp Communistic LrGisLaTion.— Hon. 
Moorfield Storey, the last president of the American Bar Association, in 
discharging the duty put upon him by the constitution of that body, of 
stating ‘‘the most noteworthy changes in the statute law on points of 
general interest,’’ discovered in the legislation of the preceding year, 
a general tendency toward communism. Upon this subject he said :— 


Another thing which cannot fail to interest the student of political tenden- 
cies, is the rapid growth of the disposition to assert the general interest of the 
community at. the expense of individual freedom, or perhaps, to put it more 
accurately, of individual selfishness. The underlying principle of socialism that 
everything which a man owns he holds for the State, is asserted more and more 
frequently. This is not the doctrine of eminent domain, which involves ade- 
quate compensation. I refer tothe steady and gradual appropriation to public 
use of more and more that we have been wont to consider private property, 
accomplished sometimes by taxation, and sometimes by the exercise of that 
vague power known in our constitutional law as the police power. The stat- 
utes of every State contain laws that would have seemed unwarrantable inva- 
sions of private right not many years ago, and this tendency is quite as apparent 
across the Atlantic as in this country. The Irish land legislation of recent 
years is a conspicuous illustration, and if enacted in the United States would 
seem revolutionary to our land owners. This legislation, the collateral inherit- 
ance tax, the graduated income tax, the graduated tax on the estates of 
deceased persons when adopted, the character and number of uses for which 
money is now raised by taxation, involve concessions by the community to doc- 
trines, and are supported by arguments which may lead in the near future to 
consequences that will astonish us. I wonder what the farmers of New 
England and the South would say to the law enacted this year by the legislature 
of Utah, which, to insure the destruction of noxious insects, requires every 
farmer to clear up and burn all the dried leaves and rubbish in his orchard or 
vineyard by April 15th in each year. This may seem to us an extreme exercise 
of the police power, but the legislative record of the year affords many other 
illustrations of the general trend. The interdependence of men in every com- 
munity is more and more recognized, and the law, if it does not inculcate the 


173 L. T. Rep. 720 (1896); 1 Ch. 2 Noted 74 Law Times,p. 204/1896) ; 
397. W.N. 78, 3. 
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active benevolence of the Golden Rule, at least more and more frequently 
adopts the mandate of Confucius and bids no man do to another what he would 
not have that other do to him. Just as surely shall we recognize the impossi- 
bility of letting each nation remain a law unto itself. Commercially, financially, 
and in every industrial and moral relation, loss or injury to one State is felt by 
every other, and the responsibility for preventable wrong must be borne by all. 
Whether we will or no, we are all learning to say with Garrison, ‘‘ My country 
is the world, my countrymen are all mankind.” 


Cotorep Mempers or THE Cu1caGo Bar. — The Chicago Legal News 
for Octobr 31st contains a four-page article on this curious and inter- 
esting subject, by Judge James B. Bradwell. The article is illustrated 
by no less than eleven of those excellent half-tone engravings made by 
Judge Bradwell himself, for which the Legal News has acquired so 
great areputation. It seems from this article that there are no less than 
thirty-three colored persons enrolled as lawyers in Chicago, one of 
them, Miss Ida Platt, being a lady in the best sense of that much- 
abused word. The first person of negro extraction to be enrolled as a 
lawyer in Chicago was Lloyd G. Wheeler, whose features are so nearly 
Caucasian that it was supposed at the time of his enrollment that he 
was merely of Spanish extraction, for which reason no objection was 
made to his being a qualified person, even if such an objection would, 
at that time, back toward the Civil War, have been regarded as tenable. 
The eleven portraits published by Judge Bradwell indicate that at least 
all whose portraits are given, with one exception, are persons of mixed 
blood, in most of whom the white blood greatly predominates. So far 
as one can judge from an engraving, most of them would be taken to 
be octoroons. No one looking at the portrait of Miss Platt would sus- 
pect that any negro blood ran in her veins. Her portrait confirms the 
information which we have from another source that she is a woman of 
excellent, if not unusual, abilities. That she has ambition is shown by 
the fact that, while holding a laborious position as stenographer, she 
qualified herself for the bar by work inside of her business hours. 

Annexed to this article are letters to Judge Bradwell, written by 
Prof. Harvey B. Hurd of the Northwestern University Law School, by 
ex-Judge and Professor T. A. Moran of the Chicago Law School, and 
by Prof. M. D. Ewell of the Kent College of Law,— all of them with 
reference to the success of colored students at their respective law 
schools. A consensus of their opinion is, in substance, that many 
colored students enter the law schools without sufficient academic 
preparation and previous mental drill, and fail for that reason; while 
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others go through with credit to themselves, making a favorable com- 
parison with the white students. An opinion is also expressed that, as 
the colored people increase in wealth and advance in social position, 
there will be more professional work for lawyers belonging to that race. 

Upon the question of the inherited capacity of the negro to compete 
intellectually with the white man, it has been pointed out in a recent 
magazine article by one who seems to have investigated the subject with 
considerable thoroughness, that such competition cannot be expected at 
any time in the near future; that while negro children exhibit great 
brightness — learning to walk quicker than white children, memorizing 
quicker, and often advancing more rapidly in their earlier studies,—yet, 
as the skull of the mature negro closes together, it closes upon a brain 
smaller than that of the Caucasian and inferior in texture. We were 
told by a teacher who had long experience at Oberlin, that the negro 
students seldom complete a classical course. The writer before referred 
to states that nearly all the distinguished negroes are of mixed Cauca- 
sian blood, and his opinion is that their intellectual traits are inherited 
from the Caucasian side of their ancestry. He disputes, however, the 
generally accepted theory that a mixture of the two races produces 
human specimens inferior to either race,— pointing out that where this 
takes place it is due to the circumstances attending the mixture; to 
the fact that only white persons who might be described as degenerates 
will, as a rule, mix with the inferior race. 

Some encouragement is given to the hope that the negro race may 
develop strong intellectual traits by the case of Paul Lawrence Dunbar, 
a negro youth of pure African descent, who has been brought to public 
notice as a writer of homely dialect poems, by William Dean Howells. 
In the Literary Digest for October 3d, a poem written by Mr. Dunbar, 
entitled ‘‘ When De Co’n Pone’s Hot,” is given. It exhibits, without 
question, a poetical gift and a delicate touch. His attainments are all 
the more remarkable from the fact that, until recently, he was employed 
as an elevator-boy in a hotel at Dayton, Ohio,— a pursuit whose ‘* ups 


and downs ’’ would seem to afford very little leisure for the culivation 
of the tuneful muse. 


ReGisters oF AMERICAN TRADE-Marks.— The decision of 
Mr. Justice Stirling in the case of Re European Blair Camera Company's 
Trade-Mark' is one which metes out substantial justice to owners of 
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trade-marks registered abroad, in a spirit which it is to be noped will be 
reciprocated by foreign tribunals in cases where a trade-mark has been 
registered here and copied abroad. A motion was made on behalf of 
an American company, who were entitled to the rights of an owner of a 
trade-mark in respect of cameras in the United States, under section 90 
of the Patents, etc., Act 1883, which enables the court, on the applica- 
tion of any person aggrieved by any entry made in the register of trade- 
marks without sufficient cause to make an order expunging the entry, to 
expunge from the register in England the entry of their American mark 
on behalf of the company. According to the decision in Collins Com- 
pany v. Brown,! a foreign manufacturer may obtain an injunction for 
the infringement of his trade-marks in this country apart from the legis- 
lative provisions more recently made. And possibly a foreigner may 
register under the act, although he does not use or intend to use his 
trade-markin England.? Mr. Justice Stirling held that the entry on the 
register was made without suflicient cause,.and that the applicants were 
‘* persons aggrieved ’’ within the section.* The learned judge held that 
there was evidence of user of the applicant’s trade-mark in connection 
with cameras in England by persons in the same interest as the appli- 
cants, but with this reservation the decision goes a long way to place the 
owners of trade-marks registered abroad upon the same footing as reg- 
istered owners in this country.— Law Times (London). 


Unappropriatep A Sussect or Eminent Domarin.— In his ad- 
dress as president of the American Bar Association, at its last meeting, 
Hon. Moorfield Storey, of Massachusetts, thus refers to a modern 
statute extending to a new subject :— 


In Utah the right of eminent domain is pushed to a somewhat novel extent 
by an act which declares that the ‘cultivation and irrigation of the soil, the 
production and reduction of ores, are of vital necessity — are pursuits in which 
all are interested and from which all derive a benefit; and the use and applica- 
tion of the unappropriated waters of the natural streams and water-courses of 
the State to the generation of electrical force or energy to be employed in in- 
dustrial pursuits are of great public benefit and utility; so irrigation of land 
the mining, milling, molting and other reduction of ores and such use and ap- 
plication of such waters for the generation of electrical power to be applied as 
aforesaid are hereby declared to be for the public use, and the right of eminent 
domain may be exercised in behalf thereof.’’ This act provides that any person 


13 K.&J. 423. 3 Cf. Re Powell’s Trade-Mark, 69 L. 
2 Re Riviére’s Trade-Mark, 33 L. T. Rep. 60; (1893) 2 Ch. 388 
‘T. Rep. 237; 26 Ch. Div. 48. 
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er corporation engaged in either business named may acquire the lands of 
another and provides for the assessment of damages by commissioners ap- 
pointed by the court without appeal to a jury. The statute is in some respects 
within the principle of the decisions which upheld the mill acts in New England 
and elsewhere, but if this also is sustained the definition of public use will be 
susceptible of indefinite expansion. 


Mr. Storey is wrong. If he had lived, but for a short time, in the 
arid portions of our great country, he would have been prepared to 
say, in the language of James A. Garfield, that the statute is ‘‘ eternally 
right.’ For example, the magnificent water power of Spokane Falls, 
in Washington State, has been hogged up by a private corporation, and 
no one can obtain the use of any of that water power without paying an 
exorbitant and prohibitory royalty for it. Itis to be observed, how- 
ever, that, under the provisions of our American constitutions, to which 
we assume that of Utah furnishes no exception, private property can 
not be taken for a private use without the consent of the owner, whether 
with or without compensation ; and the question whether a use, declared 
to be a public use by the legislature, is such, within the meaning of the 
constitution, is a question of interpretation for the courts: the legisla- 
ture cannot conclusively decide the question by a declaratory statute, 
since the legislature cannot change the constitution. 


Srrikes.— The law about strikes, which had previously been well- 
settled and almost exhaustively dealt with in the leading cases of The 
Mogul Steamship Company v. Macgregor, Gow and Co.,1 and Temperton 
vy. Russell,? has been once more carefully examined by Mr. Justice North 
in the case of J. Lyons and Sons v. Wilkins, and his decision has been 
as carefully reviewed by the Court of Appeal. 

To go on strike yourself is one thing; but to maliciously induce 
others to break their contracts is another. The sooner trade unions 
recognize this the better, and this for their own sakes. Their power in 
the country is yearly increasing, and their influence for the amelioration 
of the condition of the working classes is beyond all dispute enormous. 
But, if they commit wrongful acts and engage in criminal conspira- 
cies, they will suffer for it. We accept trade unions thankfully as 
commercial societies exercising great, and, upon the whole, beneficent 
influence throughout the country; but, as terrorizing authorities and 
self-constituted judges, we will not have them for a moment. Their 
moral power against ‘‘ blacklegs ’’ is enormous, and we do not gradge 
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it them; but they must not, and shall not, exchange it for physical 
compulsion. 

This is how the counsel representing the interest of the trades union 
put his argument in the present case: ‘* The foundation of a strike is 
dictation. Avstrike is an attempt to dictatetoanemployer. It may, no 
doubt, produce and foster ill-feeling between master and workman. 
But the legislature, knowing that, has legalized strikes. So it is no 
argument against the legality of what the appellants are doing to say 
that it was an attempt at dictation, or even compulsion.’ 

But it is just the last step, that of the last three words, which, while 
it was essential to counsel’s argument, it was quite impossible for the 
court to take. 

Lord Justice Lindley’s judgment sums up the situation excellently: 
‘* Parliament,’’ he says, ‘* has not yet conferred upon trade unions the 
power to coerce people, and to prevent them from working for whomso- 
ever they like upon any terms that they like; and yet, in the absence of 
such a power, it is obvious that a strike may not be effective, and may 
not answer its purpose. Some strikes are perfectly effective by virtue 
of the mere strike, and other strikes are not effective unless the next 
step can be taken, and unless other people can be prevented from tak- 
ing the place of the strikers. That is the pinch of the case in trade 
disputes; and until Parliament confers on trade unions the power of 
saying to other people, ‘ You shall not work for those who are desirous 
of employing you upon such terms as you and they may mutually agree 
upon,’ trade unions exceed their power when they try to compel people 
not to work except on the terms fixed by the unions. I need hardly 
say that up to the present moment no such power as that exists. By 
the law of this country no one has ever, and no set of people has ever, 
had that right or that power. If Parliament chooses to confer it on 
trade unions, it will do so, as and when it thinks proper, and subject 
to such limitations as it thinks proper; but it is idle to pretend not to 
see that this struggle exists.’’ 

The reason why Parliament has never granted, and we suppose never 
will grant, such a power to trade unions is obvious. The whole justifi- 
cation of strikes would be gone at once. Laborers have no more right 
to dictate the terms on which others shall enter into contracts than 
masters have. The justification of strikes is that it allows the natural 
arbiter, as political economy shows it to be, to decide the dispute, viz., 
the condition of supply and demand. That is the natural arbiter of the 
price of labor as of every other price. A strike is the action of a 
necessary combination to let it have fair play. The moment that trade 
unions are given the power to compel, which, as Lord Justice Lindley 
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points out, has been denied them hitherto, the whole reason of the 
thing is gone; there would be no principle whatever, then, on which 
strikes, or the trade unions themselves, could rest; and the law, which 
has refused to give that power, will see also that it is not usurped. 

Meanwhile, the steely-hearted ‘‘ blackleg,’’ after hearing the arguments 
of the trade union authorities as to what they say he must do in the 
matter of the price of his labor, asks with Shylock, 


On what compulsion must I, pray? 


and the only answer which they can give him, is by reference to quali- 
ties which are ‘‘ not strained.’’ 

Again quoting from Lord Justice Lindley, we may conclude by say- 
ing: ‘* Trade unions have now been recognized up to a certain point as 
organs for good. They are the only means by which workmen can pro- 
tect themselves from tyranny on the part of those who employ them ; 
but the moment that trade unions become tyrants in their turn they are 
engines for evil; they have no right to prevent any man from working 
upon such terms as he chooses.’’— Law Times (London). 


A Biow at THE EFFICIENCY OF THE Post OrFice DEPARTMENT. — 
Hon. Moorfield Storey, in his address as president of the Bar American 


Association, at its last meeting said :— 


In the ‘* Act making appropriations for the Post Office Department,” how- 
ever, Congress has dealt a serious blow at the efficiency of the service, and for 
a time at least has prevented the execution of an admirable reform. Under the 
existing system each post office is independent. The postmaster reports 
directly to the Department in Washington and settles his accounts there. Such 
an organization multiplies work in every way, and, in the language of the Post- 
master-General, ‘‘ It is, in some respects, as if each private soldier in a great 
and growing army, reported directly to the commanding general, received his 
orders from him, and had little other supervision except what was possible 
from army headquarters.’?’ The Postmaster-General proposed to reform the 
abuses growing out of the system by gradually consolidating groups of neigh- 
boring post offices, so as to make them stations of a central office, the post- 
master in each becoming a clerk responsible to the postmaster at that office. 
It is a plan which has long been in successful operation, and under it Cam- 
bridge, in Massachusetts, a city of more than seventy thousand people, has 
been for twenty years a station of the Boston post office and in charge of a 
clerk. This change not only increased the efficiency of the department, but it 
afforded a means of extending the provisions of the civil service reform law to the 
postal service, and of taking from the control of the politicians the largest body 
of offices that are still distributed as spoils. It was this result that aroused the 
Congress of the United States. Senators refused to permit this patronage to 
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pass from their control, and though the Postmaster-General only asked Coa- 
gress to make the appropriation for the salaries of postmasters available algo 
for the payment of clerks, and although he offered, if this were granted, to do 
the work for five hundred thousand dollars less than the appropriation asked, 
Congress turned a deaf ear to his request, and at atime when expenditure 
exceeds revenue and every saving is important, not only kept for their own use 
the offices created for the benefit of the people, but charged the people half a 
million dollars for doing so, money which virtually is taken by them, since it is 
the price of letting them control the appointment of postmasters for their own 
political benefit. 

Congress not only refused the request of the Postmaster-General, but by an 
amendment of the appropriation bill forbade any further consolidation of 
offices except within narrow limits, and ordered the re-establishment of sepa- 
rate offices in some cases where consolidation had taken place. The urgent 
demand of the citizens secured the exemption of Cambridge from this amend- 
ment, aud Towson, in Maryland, is also excepted for reasons which do not 
appear in the law. This pernicious amendment is the only change in existing 
law ‘* of general interest ’? made by the Congress of the United States at its 
lastsession. Letus hope that this is not the calm which precedes a legislative 
storm. 


ConstituTionaL Conventions Sussectep To AssurD 
The legislature of Louisiana has made a new departure in submitting 
to the electors a proposition for a constitutional convention, called to 
frame a new constitution for the State, but without power to change 
the existing constitution so as to affect or impair the bonded indebted- 
ness of the State, or of any municipal, parochial or levee corporation 
thereof; or to shorten or terminate before the year 1900 the tenure of 
any existing State, parochial or municipal office except by abolishing 
this office, or to make any change in the present rate of taxation, the 
present seat of government, or the law relating to the levee system of 
the State. At first blush it seems as if the legislature by this act 
expressed very frankly to its constituents a want of confidence in their 
ability to frame their own system of government. It is clear upon 
reflection that the act gives the voters an opportunity to express their 
satisfaction with certain parts of their constitution and to select repre- 
sentatives charged with the duty of changing only those provisions 
which have proved unsatisfactory. It may be doubted whether the first 
limitation on the authority of the convention is necessary, since a State 
can no more impair the obligation of contracts by constitutional amend- 
ments than by statute; but it certainly must often be desirable to have 
the constitution largely revised without opening for fresh discussion ques- 
tions which have long been settled to the entire satisfaction of the State. 
The legislature of Ohio expresses its distrust of other representatives 
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chosen by the people in a more unequivocal way, since in a resolution 
recommending a constitutional convention it provides that it shall not 
sit more than ninety days, a limitation upon which much might be said 
and which may lead to singular circumstances. In Virginia provision is 
made for a convention with limited powers. In other States single 
amendments are proposed which can more properly be alluded to under 
the subjects to which they relate.— From the Address of Hon. Moorfield 
Storey, as President of the American Bar Association. 


CoNSTITUTIONAL CHANGES WHICH ARE ForESHADOWED.— The article in 
our last number under this title, written by Mr. Justice Clark, of the 
Supreme Court of North Carolina, has drawn forth a variety of opinions. 
Some of the views therein expressed seemed to have met with a general 
concurrence. For instance, there is a growing feeling, which has evi- 
dently become very general, that the term of office of the President of 
the United States ought to be lengthened to six years, and that the 
incumbent should not be eligible for re-election. Every presidential 
campaign entails enormous expense upon the country. When a cam- 
paign arises which presents for the solution of the voters two opposing 
financial or business policies, as did the campaign of four years ago 
with reference to the protective tariff, and as did the campaign which 
has just closed with reference to whether we should maintain our pres- 
ent unit of money or cut it in half by one sudden stroke,— the result of 
the contest is to unsettle, for several months at least, the business of 
the whole country. This was eminently true of the present contest. 
From the time of the adjournment of the Chicago Convention until the 
result of the election was known, the business of the country was in a 
state of general paralysis. It was frozen up like ice. Men of financial 
and business prescience clearly foresaw that the change demanded by 
the free and unlimited coinage of the existing silver dollar could not 
take place without a great and financial crisis. Beyond question, if the 
election of Mr. Bryan had taken place, and if it had been known on 
Wednesday, the 4th of November, the country would have rocked with 
panic from center to circumference, before the following Saturday. It 
is well known that many great manufacturing establishments had de- 
termined, in that event, to shut down until they could look around and 
get their new bearings. It has been stated, on seemingly good author- 
ity, that a tacit agreement had been arrived at among the great financial 
institutions of the country to suspend business until they could see their 
way out. Had that event taken place, at the hourof this writing the air 
VOL, XXX. 59 
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would have been blue. The very men that voted to bring it about — the 
laboring classes — would have been out of employment and their fam- 
ilies out of food. The feeling has become widespread and deeply rooted 
that once in six years is often enough to go through such a strain and 
to ran the risk of such a calamity. It is believed that a constitutional 
amendment extending the presidential term to six years, and rendering 
the incumbent ineligible for re-election, would meet with the concur- 
rence of three-fourths of the States. 

The government which was founded by the American people was a 
government acting directly on the American people, and not medi- 
ately through the States. In choosing the officers who are to adminis- 
ter that government, the people ought, for equal reasons, to act directly, 
and not mediately through the States,—though the agency of State offi- 
cials may, as it is now, continue to be necessary to ascertain what their 
action is. In 1876 the country was in danger of a civil war over the 
question of the election of a President, although one candidate — and 
the one who was held not to have been elected,— was elected by a pre- 
ponderance of nearly a quarter of a million votes over his successful 
competitor. There has never been a time when the popular vote as 
between the two principal candidates, was close, except in the contest 
between General Garfield and General Hancock; in that case the plur- 
ality of the former over the latter was about ten thousand votes. 
But even then, had the contest been decided by a popular plurality, it 
would have placed the election of General Garfield beyond question, 
without the danger of a contest. 

Moreover, the machinery of the electoral college has entirely ceased 
to subserve the purpose for which it was intended. It was unques- 
tionably intended that each State should appoint a number of states- 
men, in such manner as it should see fit, and that these statesmen 
should exercise an independent choice in electing a President. For 
more than sixty years, under the practice of party conventions and party 
nominations, these electors have had no independent choice ; they have 
become mere puppets; they meet at the capitols of their respective 
States and vote for the nominees of their party convention. Their 
office, as fixed by the constitution, has therefore passed into desuetude, 
and their functions have become mere formalities, and might well be 
abolished. It is plain that the electoral college is a useless and cum- 
bersome piece of machinery. It is past all doubt that if a national con- 
vention could assemble to revise the constitution, they would dispense 
with that form of electing the President. 


1 Inre Debs, 158 U. S. 564. 
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It is believed that a proposal to elect the senators of the United 
States by a direct vote of the people would meet with a like ratification. 
But the Senate itself will not agree to a joint resolution for such an 
amendment. There is therefore no likelihood of its being proposed to 
the legislatures of the States until it is demanded by a public opinion 
so overwhelming that the senators cannot resist it. 

But a change in that body is demanded more profound than any 
change in the mode of electing its members. In a government which 
professes to rest upon the will of the people, a legislative body which 
does not represent that will is a solecism and an abomination. The 
timidity of our ancestors, who framed the constitution, about securing 
an equality among the States in one branch in the national legislature, 
can readily be understood: the gross injustice of it is equally apparent 
to us. It is right, and eternally right, that the great State of New 
York should have a representation in that body in proportion to her 
population. It is wrong, and entirely wrong, that a wilderness of sage 
brush, with only 40,000 inhabitants, like Nevada, should have a repre- 
sentation in that body equal to New York with her seven millions. The 
recent admission into the Union of five arid Territories as States, has 
still further destroyed the proportion between representation in the 
Senate and representation according to population. While the House 
of Representives, at the last election, and again at the present elec- 
tion, has yielded to the will of the people, this corrupt body, the 
Senate, remains an obstruction to public opinion in a worse manner 
than the House of Lords does in Great Britain ; for the British aristoc- 
racy know well that it is best for themselves that they yield gracefully 
to any demand which is plainly and decisively made by the electors of 
the United kingdom. 

What is said of the Senate applies, though not in as great a measure, 
to the electoral college ; that body does not always represent the choice 
of the masses of the American people. Mr. Hayes was seated in the 
office of President by the decision of a quasi-judicial tribunal, although 
Mr. Tilden had a plurality over him of 240,000 votes. It has recently 
been pointed out and proved that, although Mr. McKinley is elected 
over Mr. Bryan by a plurality of more than a million votes, yet a change 
of 25,000 votes, taking place in particular States, would have elected 
- Mr. Bryan! Had that change taken place —as it might have done in 

the accidents of politics, Mr. Bryan would have been seated as Pres- 
ident, although Mr. McKinley would have been elected over him by an 
- excess of more than 950,000 votes. Even on the theory of voting accord- 

ing to States, as the number of electors allowed to each State is based up- 
on the aggregate representation in the Senate as well as in the House, 
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the small States have a voice in the electoral college out of proportion to 
that of the large States. For instance, Nevada, with her 40,000 inhab- 
itants, has two electors corresponding to her two senators; whereas, 
New York, with her seven million inhabitants, has but two electors 
corresponding to her two senators. This, of itself, gives the less pop- 
ulous States a preponderance over the more populous. It is not right. 
It is not right in the smallest sense. It is not right in any sense. It 
is wrong in the largest sense. It is wrong in every sense. 

But what are the American people going to do about it? Their wise 
ancestors put the constitution in a straight jacket. That instrument 
made it impossible to amend it unless three-fourths of these communities 
should consent thereto. The small States will never consent to relin- 
quish the shamefully unjust advantage which they have in the Senate: 
and in the electoral college over the large States. Will the large States 
continue to submit to this injustice forever? It is past all doubt that 
they will not. The constitution will be amended in this respect, 
although it may be necessary to amend it by force and by revolution. 
The difficulty of amending that instrument in the mode therein pointed 
out, was referred to in a paper published in our last issue.! It was 
there stated that the Fourteenth Amendment had never been adopted 
in conformity of the requirements of the constitution. Subsequent in- 
vestigation discovered that that statement was erroneous. As is pointed 
out in another one of our notes in the present number, the truth was 
that it had not been adopted by the unwithdrawn concurrence of three- 
fourths of the States at the time that it was promulgated and declared 
adopted by a joint resolution of Congress. Another historical fact is 
that it was not adopted by the free consent of three-fourths of the 
States; for the Southern States, lately in rebellion, were under military 
coercion —‘‘ brigadiered,”” according to the language of that day,— 
and the ratification was made by an act of Congress a condition to their 
rehabilitation as States of the Union. The amendment was not ratified 
by the consent of three-fourths of the States which were free to say 
yes orno. It was thrust into the constitution at the point of 1,200,000 
bayonets. It was nevertheless a legal and valid ratification; since the 
doctrine of duress does not apply to sovereign States. Many treaties are 
imposed by stronger upon weaker nations ; but though the weaker nation 
is at liberty to throw them off if it can, no writer on international law, 
so far as we know, has put forth the doctrine that they are legally 
invalid by reason of having been imposed by duress. 
It is believed that a constitutional amendment providing for the 


1 30 Am. Law Rev. 689. 
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election of Federal judges by a popular vote would not receive the 
sanction of three-fourths of the States. It is true, as stated by Mr. 
Justice Clark, that when the present Federal judiciary system was estab- 
lished, the judges of the State courts were commonly appointed, and 
not elected ; and that a majority of the States have subsequently adopted 
the system of electing their judges for short terms. While this is true, 
it is also true that the practice of electing judges by the popular vote 
and for short terms has been very sensibly felt to be an evil; so that 
in several recent constitutions, notably that of Pennsylvania of 1869, 
that of Missouri of 1876, and the recent one of New York, the terms of 
the judges have been lengthened so as to make them more nearly inde- 
pendent of popular and political influences than they were hitherto. It 
is also measurably true, as charged by Mr. Justice Clark, that the 
Federal bench, with honorable exceptions, is ‘‘ the stronghold of the 
money power.’’ But it is equally true that the socialism, communism, 
altgeldism, bryanism, and anarchism which are showing their hideous 
deformity in many American communities demand, for the protection 
of property and liberty, an independent judiciary not afraid to enforce 
constitutional guaranties in the face of popular clamor. A lawyer who 
has experienced a rebuff from a cringing elective judge, unwilling to 
hear argument, or even to read a brief, because certain union-lavor con- 
spirators were present in his court watching his conduct, will feel like 
welcoming the independence of a non-elective judiciary which, although 
often tyrannical and arbitrary, is not tainted with that form of corrup- 
tion which overwhelms the miserable judge who, in deciding the rights 
of litigants, finds his mind and breast on the groveling plane of debating 
on the chances of his own re-election. 

The fact that Mr. McKinley carried the State of Illinois by the 
enormous plurality of about 140,000 votes, a State whose Governor was 
the head and front of the opposition to the Federal judiciary,— seems 
to indicate, to a marked degree, the state of popular feeling on this 
question. The American people have not forgotten, nor will they soon 
forget, how the Supreme Court of the United States at the cessation of 
the late Civil War, laid its heavy hand upon military prosecutions and 
upon cunfiscations and suppressed them. Its services in behalf of pub- 
lic liberty have been so great, that, while it has unquestionably shown 
a leaning in favor of the rich and powerful classes, its conduct has not 
served to deprive the intelligent masses of the American people of the 
profound feeling that it exercises an office closely connected with their 
liberties, their rights, and their prosperity. That feeling can never be 
destroyed except by the conduct of the court itself. 

With regard to other constitutional changes which Mr. Justice Clark 
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regards as aforeshadowed, it may be fairly observed that the selection 
of postmasters would undoubtedly degrade the service, bad as it is 
already. In Russia it was the practice for parishes to elect their priests, 
until the priesthood became so degraded that men were elected that 
could not read the services. The government had to discontinue the 
system. Our postal department is now conducted more safely than 
either the telegraphic or the express service, both in the hands of private 
corporations. A popular election of postmasters would render it ineffi- 
cient and unsafe. No constitutional amendment is necessary to give 
the government control over interstate railroads. The government can, 
whenever the people so decide, assert that control through an act of 
Congress, subject, of course, to the constitutional prohibition against 
taking private property for public use without just compensation. The 
same may be said of the proposal to attach the existing telegraphic and 


telephone systems to the post office department, which clearly ought to 
be done. 


CorPorRATIONs: MEETINGS OF STOCKHOLDERS — OF VoTING.— 
Eleven years ago it was held by Mr. Justice Kay that proxies could not 
be used upon a show of hands being demanded at a company’s meeting 
where the articles provided that voting by proxy was permissible. 
That learned judge considered that the chairman’s duty was to say that 
the show of hands was insufficient, and that a poll must be taken so 
that the proxies held by him might be used.! In a subsequent case, in 
which the same question was mooted, Mr. Justice Williams declined to 
follow this course, but held that where a show of hands is taken 
the chairman may count the votes of persons present by proxy, although 
no poll is demanded.? These conflicting decisions had to be considered 
in the recent case of Ernest v. Loma Gold Mines, Limited,* and Mr. 
Justice Chitty then agreed with the first mentioned case, and accord- 
ingly supported the action of a chairman who declined to accept proxies 
in taking a show of hands. Mr. Justice Williams thought in the case 
above that this latter course of action would involve some injustice to 
persons present by proxy, inasmuch as, by reason of the decision in 
Reg. v. Government Stock Investment Company,‘ such persons do not 
seem able to demand a poll. As is pointed out by Palmer,’ Mr. Justice 


1 Re Caloric Engine and Siren Fog 439 L. T. Rep. 230; 8 Q. B. Div. 
Signals Company, 52 L. T. Rep. 846. 442. 

2 Re Bidwell Brothers, 68 L. T. Rep. 5 Company Precedents, 6th edit., p. 
342; (1898) 1 Ch. 608. 338. 
3 Noted 74 L. T., p. 327. 
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Williams’ decision is alike inconvenient and contrary to usual practice. 
The contrary view obviates the necessity of ascrutiny. As Mr. Justice 
Chitty put it, the essence of a show of hands is its simplicity, and it is 
the eye that is called upon to make an immediate decision.— Law Times 
(London). 


Moorrretp Storey, whose portrait and a portion of whose 
address as President of the American Bar Association are given in this 
number of the Review, was born in 1845, in Roxbury, which is now a 
part of Boston. His father was Charles W. Storey, a graduate of Har- 
vard College and of Harvard Law School, who was a lawyer of distinc- 
tion, practicing his profession in Boston. Moorfield Storey was 
educated in the public schools, graduating at the Boston Latin School 
in 1862. The same year he entered Harvard College and graduated in 
1866. He then entered the Harvard Law School and remained till 
November, 1867, when he became Charles Sumner’s private secretary, 
holding the office of Clerk of the Committee on Foreign Relations of the 
United States Senate, till May, 1869. In October of the latter year he 
became the Assistant District Attorney for Suffolk County (consist- 
ing chiefly of Boston) and held this place till May, 1871. He then 
practiced his profession by himself till January, 1872, and after that 
with his father till October, 1873, when he became a partner in the 
eminent and widely known law firm of Brooks, Ball & Storey, which 
continued till July 1,1881. Then the firm of Ball, Storey & Tower was 
formed, which continued till April, 1887, when Mr. Storey’s present 
firm of Storey & Thorndike was formed. 

Mr. Storey, with whom was associated Samuel Hoar, Esq., was editor 
of this Review from 1873 to 1880, issuing volumes eight to fourteen 
inclusive. 

Mr. Storey was an overseer of Harvard College from 1877 to 1888, and 
was again chosen in 1892, and now holds this office. 

In 1894 Mr. Storey delivered the annual address before the Ameri- 
can Bar Association; and in 1895 he was elected president of this 
association, and in August last, delivered the address, a portion of which 
appears in this number of the Review. 

Mr. Storey has never held any political office, but he takes much 
interest in political affairs, especially in Civil Service Reform and Muni- 
cipal Reform. He was the first president of the Boston Civil Service 
Reform Association. In promotion of these reforms his addresses and 
speeches have been earnest, forcible and eloquent. 
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Past Eprtors oF THE American Law Review.— During the first four 
years of its existence the American Law Review was edited by John 
C. Ropes and John C. Gray, of Boston. Mr. Ropes has won much dis- 
tinction as a writer of military histories and histories of campaigns. 
Mr. Gray is a half brother of Mr. Justice Gray, of the Supreme Court 
of the United States, and has been for many years a professor in the 
law school of Harvard University. He is the author of several works on 
the law, and has, since retiring from the editorial chair of this publi- 
cation, contributed to its columns occasionally. The first editors of the 
Review are now members of the law firm of Ropes, Gray & Loring, of 
Boston. The next editors of this publication were Oliver Wendell 
Holmes, Jr., and Arthur G. Sedgwick. They conducted it from 1870 
to 1873, inclusive, embracing volumes 5, 6, and 7. Mr. Justice Holmes 
is, and has been for many years, a member of the Supreme Judicial 
Court of Massachusetts, and is the author of a work on the history of 
the common law, which is in high repute in England as well as in this 
country. Mr. Sedgwick is well known as an author and editor. The 
next editors of this publication were Moorfield Storey and Samuel Hoar, 
who conducted it from 1873 to 1880, inclusive, covering volumes 8 to 14, 
Mr. Hoar is a son of Judge Hoar, and is now a prominent member of 
the Boston bar and counsel for the Boston & Albany Railroad Com- 
pany. Mr. Charles E. Grinnell succeeded these gentlemen and held 
the chair during the years 1881 and 1882, covering volumes 15 and 16. 
In 1883 the American Law Review was purchased from Messrs. 
Little, Brown & Co., of Boston, who had founded it, and who until that 
time had been its publishers, by Lucien Eaton, of St. Louis, who had 
become the owner and editor of the Southern Law Review. The place 
of publication of the American Law Review was then changed to St. 
Louis, and the two publications were consolidated under the name of 
the American Law Review. During the years 1883 and 1884 (vol- 
umes 17 and 18) the new publication was edited by Lucien Eaton and 
Seymour D. Thompson. From 1885 to 1889, inclusive (volumes 19 to 
23), it was edited by Lucien Eaton, Seymour D. Thompson, and 
Leonard A. Jones. After the death of Mr. Eaton, which took place 
in 1889, it continued to be edited by Seymour D. Thompson and 
Leonard A. Jones, the present editors. 
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Accment Insurance: or Insurance Company ror NERV- 
ovs SHock Propucep sy Accipent. —In the case of Pugh v. London, 
&c. R. Co.,! recently decided in the English Court of Appeal, the 
facts and decision of the court were as follows, according to the 
syllabus: By a policy of insurance a railway company agreed to pay 
to the insured, a signalman in their service, a weekly allowance in case 
of his being incapacitated from employment by reason of accident sus- 
tained in the discharge of his duty in the company’s service, and it was 
thereby further agreed that the insurance was absolute for all accidents, 
however caused, occurring to the insured in the fair and ordinary dis- 
charge of his duty. While on duty as signalman, the plaintiff per- 
ceived sparks and dust flying from underneath a carriage of an express 
train which was approaching his signal box, a wheel of the carriage 
having been broken and the carriage being partly off the line. By 
waving ared flag he stopped the train, but the fright which he received 
from what seemed to be an imminent accident gave him a nervous shock 
which from that moment incapacitated him from all employment. In 
an action claiming a weekly allowance under the policy, it was held that 
that the plaintiff had sustained an accident within the meaning of the 
policy. 


Action By Huspanp Acainst Sepucer or Wire Berore Marriace.— 
In the case of Kujek v. Goldman,? the Court of Appeals of New York 
hold that one who has been induced to enter into a marriage contract 
by the misrepresentation of another that the woman was virtuous and 
respectable, when in fact she was pregnant at the time by the party in- 
ducing the marriage, may maintain an action against him for the dam- 
ages thereby sustained. In such a case exemplary damages may be 
awarded. Such an action is maintainable upon the ground of the loss 
of consortium, as well as that of pecuniary loss. In the opinion of the 
court, which is written by Vann, J., and which received the concurrence 
of all the judges except Bartlett, J., not voting, it is admitted that 


174 Law Times Rep. 724. Journal of Oct. 21st, 1896; s. c. 44 
2 Printed in the New York Law N.E. Rep. 773. 
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, there is no exact precedent which will sustain such an action ; though 
there are, of course, many precedents sustaining an action for the loss 
of consortium, that is to say, action for damages against one who 
entices away the plaintiff’s wife,! or husband.? The right of action 
seems, on principle, to rest upon plain grounds. Indeed, the outrage 
is one which could not ordinarily be redressed in civil damages merely ; 
but it would be a reproach to the law if the right to recover such dam- 
ages were withheld from the injured husband. 


Bangs AND Banginc: NeGiicence— LiaBiiity oF A COLLECTING 
Bank For THE Necuicent Farure or Its Corresponpents.— The Su- 
preme Court of Georgia has placed itself on the right side of a contro- 
verted question, in the case of Bailie v. Augusta Bank,® in which the 
following is a part of the official syllabus :— 


Where, under the circumstances above indicated, a bank received for col- 
lection from a customer a check which, by the exercise of proper diligence, 
j might have been collected, it became, in the absence of any express or implied 
, contract to the contrary, liable for any neglect of duty whereby the collection 
of the check was defeated, whether such neglect arose from the default of its 
own officers, or from that of its correspondent or agent, to whom it may have 
sent the check for collection; and in such case it would be immaterial whether 


such correspondent or agent was the bank upon which the check was drawn or 
another. 


We never could understand the theory of the opposing cases. We 
never could understand why a banker, who undertakes such a service 
for his customer by means of such agents as the banker may select, 
should not answer for their negligence and fraud, the same as any other 
undertaker of work answers for the defaults or deficiencies of his own 
1 employés, unless a reason can be found in the habit of banks of dis- 
counting and renewing the notes of judges who render such decisions. 


Corporations: Drvipenps — Ricuts oF PREFERRED SHAREHOLD- 
1 ers.—In the case of Staples v. Eastman Photographic Materials Co.,* 
decided by the English Court of Appeal, it appeared that, by the mem- 
orandum of association of a company, it was provided as follows: ‘* The 
capital of the company is 150,000/., divided into 10,000 ordinary shares 


2 Hutcheson v. Peck, 5 Johns. (N. 2 Re Bennett, 116 N. Y. 584. 
Y.) 196; Hermance v. James, 32 How. $218. E. Rep. 717. 
Pr. (N. Y.) 142. 4 74 Law Times Rep. 479. 
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of 101. each, and 5,000 preference shares of 10]. each. The holders of 
preference shares shall be entitled out of the net profits of each year to 
a preference dividend at the rate of ten per cent per annum on the 
amount for the time being paid or deemed to be paid upthereon. After 
payment of such preferential dividened, the holders of ordinary shares 
shall be entitled to a like dividend at the rate of 10 per cent per annum 
on the amount paid or deemed to be paid on such ordinary shares ; 
subject, as aforesaid, the preference and ordinary shares shall rank 
equally for dividend.’”” It was held that the right of the preference 
shareholders to dividends was to be confined to the profits of each par- 
ticular year; and that they were not entitled to cumulative dividends of 
10 per cent per annum before anything was paid to the ordinary share- 
holders. Henry v. The Great Northern Railway Company,! and Webb 
v. Earle,? were considered. 


Corporation: Meetincs or Directors — Notice oF TO BE 
TRANSACTED.— In the case of La Compagnie v. Whitler,® it was held 
by the English Court of Appeal that it is not necessary to state in the 
notice convening a meeting of the directors of a company the business 
to be transacted at the meeting, even if it is of an extraordinary charac- 
ter; and any decision come to at such meeting cannot afterwards be 


questioned on the ground that no notice of such business was given,* 
This case does not proceed in deference to a statute, but upon the gen- 
eral consideration that if notice of the kind of business to come before the 
meeting were in every case required, it would be extremely embarrass- 
ing to the directors of business companies. It is to be observed that 
the authority principally relied on, decided the same question in the 
same way with reference to a municipal corporation. 


CriminaL ProcepurE: NECESSITY OF PLEADING TO THE INDICTMENT — 
TECHNICALITY vERsUS Common SensE.— The recent decision of the Su- 
preme Court of the United States in the case of Crain v. United States,® 
affords a conspicuous illustration of that kind of judicial work which 
provokes, and in some measure justifies, what is called ‘‘ Lynch Law.’’ 
A majority of the court hold that before a conviction of an infamous 


11DeG. & J. 606. Consolidated Gold Mines (60 L. T. 
2 L. Rep. 20 Eq. 556. Rep. 97; 39 Ch. Div. 546) distin- 
8 74 Law Times Rep. 441. guished. 
4 Rex v. Pulsford (8 Barn. & Cr. 5 Rex v. Pulford, supra. 

350) approved. Re Homer District © 162 U. S. 625. 
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crime can be affirmed, it must appear upon the record that the accused 
was called upon to plead, and did plead to the indictment ; that this is 
matter of substance, and not merely of form; and that where this does 
not appear, the judicial conclusion upor: the record is, that the accused 
has been convicted without due process of law. From this conclusion 
Mr. Justice Peckham dissented, and Justices Brewer and White con- 
curred with him. In his dissenting opinion, Mr. Justice Peckham said :— 


At a certain period of English history, when an accused person had no 
right to be represented by counsel, and when the punishments for crimes were 
So severe as to shock the sense of justice of many judges who administered the 
criminal law, it was natural that technical objections which, perhaps, alone 
stood between the criminal and the enforcement of a most severe, if not cruel 
penalty, should be accorded great weight, and that forms and modes of pro- 
cedure, having really no connection with the merits of a particular case, should 
be insisted upon as a sort of bulwark of defense against prosecutions which 
might otherwise be successful, and which at the same time ought not to suc- 
ceed. Those times have passed, and the reasons for the strict and slavish 
adherence to mere form have passed with them. In this case there cannot be a 
well founded doubt that the defendant was arraigned, and pleaded not guilty. 
The presumption of that fact arises from a perusal of the record, and it is, as 
it seems to me, conclusive. There is no presumption in favor of defendant 
upon a criminal trial excepting that of innocence. Error in the record is not 
presumed, but must be shown. A presumption thatproper forms were omitted 
is not to be made. There must be at least some evidence to show it. And 
yet, because the record fails to make a statement in terms that the defendant 
was thus arraigned and did so plead, this judgment is to be reversed, and that 
too, without an allegation, or even a pretense, that the defendant has suffered 
an injury by reason of an alleged defect of the character in question. I think 
such a result most deplorable. 


It is to be regretted that we have not more judges who, like the judge 
who dissented in this case, are capable of breaking loose from the sense- 
less technicalities of the ancient law, technicalities that once served a 
useful purpose, but the reason for which has long ceased to exist. If 
this conclusion is sound, it would follow that a statute dispensing with 


the necessity of a formal plea of guilty or not guilty would be uncon- 
stitutional! 


Fravup anp Deceit: FravupvuLent Prospectus — Errect or a Nom- 
BER OF STATEMENTS ConvEYING A FALsE IMPRESSION, THOUGH NO Par- 
TICULAR STATEMENT 1s Fats—E — Contract TO TAKE SHARES INDUCED 
sy Fraup.—In the case of Aaron’s Reefs v. Twiss,! recently decided 
in the House of Lords, we find the important proposition affirmed, that 
where a document containing a number of statements intentionally gives 


1 74 Law Times Rep. 794. 
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a false impression as a whole, upon which persons are induced to act, 
it is, in a legal sense, false and fraudulent, although no specific state- 
ment contained therein, considered by itself, may be proved to be false. 
Upon this interesting question Lord Halsbury, L. C., in giving his judg- 
ment, said :— 


Looking at the evidence in this case, I should say, if I were a juryman, that 
this was a very fascinating prospectus, and was very much calculated to induce 
anyone who believed the statements in it to invest his money in the concern. 
Then, inasmuch as the jury have found that, I think upon very good evidence 
in the prospectus itself, it remains only to consider the final question, namely, 
whether or not there was evidence for the jury which would justify them in 
finding that this was a fraudulent prospectus — that these statements were 
fraudulent and false. Now, in dealing with that question, again I say I protest 
against being called on only to look at some specific allegation in it; I think 
one is entitled to look at the whole document and see what it means taken 
together. Now, if you look at the whole document taken together, knowing 
what we now know, and what the jury had before them, I suppose nobody can 
doubt that this was a fraudulent conspiracy. I observe that one or two of the 
learned judges below used very plain language upon it, and remarked upon the 
fact that Mr. Gilbert, who seems to have been the head and front of it, was not 
subjected to any inquiry in a criminal court. But be that as it may, the ques- 
tion before your Lordships now is, whether the jury were justified in finding 
with these facts before them what they did find. It is said there is no specific 
allegation of fact which is proved to be false. Again I protest, as I have said, 
against that being the true test. I should say, taking the whole thing together, 
was there any false representation? I do not care by what means it is conveyed, 
by what trick or device or ambiguous language; all those are expedients by 
which fraudulent people seem to think that they can escape from the real sub- 
stance of the transaction. If by a number of statements you intentionally give 
a false impression and induce a person to act upon it, it is not the less false 
although if one takes each statement by itself there may be a difficulty in 
showing that any specific statement is untrue. 


The meaning seems to be that it is possible for persons ingenious in 
fraud so to concoct a prospectus, composed of many statements and 
insinuations skillfully thrown together, as to create a grossly false im- 
pression as to the nature of the property and its value, without stating 
an actual falsehood. This seems to be a branch of the well-known doc- 
trine of equity that a party induced to enter into a contract to his 
injury by a suppressio veri may claim a rescission upon that ground, as 
well as where he has been induced by a suggestio falsi. 


FRAUDULENT ConvEYANCES: CoLLustve Decree — In Part Deticro.— 
In the case of Rangammal v. Venkatachari,! decided before the High 


1 6 Madras Law Journal Rep. 64. 
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Court of Judicature at Madras, it is held that, where a person, with the 
unlawful intention of screening his property from the hands of his cred- 
itors, allows a collusive decree to be passed against him at the instance 
of a sham creditor, and transfers his property to such creditor in satis- 
faction of the decree, and thereby defrauds his creditors in a substantial 
manner, he is not entitled to set aside his alienation by proving his own 
fraud. And any person claiming through him subsequent to such con- 
veyance, e. g., his legal representative, is in the same position and can- 
not claim any relief, though he may not have been personally a party to 
the fraud. 


InwkeePeR: FoR Money Deposirep AND STOLEN By 
Cierx.— The Supreme Court of Michigan hold, in Taylor v. Downey,} 
that if a regular boarder in a hotel deposits money for safe-keeping with 
the hotel keeper, and the money is stolen by a clerk in the employ of 
the hotel keeper, the hotel keeper is not responsible to the guest for the 
money, in the absence of evidence of a want of ordinary care on his part 
in employing the clerk. The decision proceeds upon the ground — 
conceded by the counsel for the plaintiff — that the relation between the 
parties was not that of innkeeper and guest, but merely that of board- 
ing-house keeper and boarder. Such being the relation, the hotel 
keeper, in receiving the deposit, incurred no greater liability than that 
of an ordinary bailee for hire; he was not answerable for the theft of 
his servant, unless he had been guilty of some personal negligence con- 
tributing to that result. In Hancock v. Rand,*a majority of the Court 
of Appeals of New York held that the relation of a general in the army 
of the United States, boarding with his family, at a hotel, to the keeper 
of the hotel, was that of innkeeper and guest, the court laying stress on 
the fact that such an officer is at all times bound to hold himself in 
readiness for marching orders, and that in the particular case his 
arrangements for the rooms which he occupied recognized this transient 
character of his occupancy. 


Lease: No Imptrep Warranty oF Fitness.— In Clifton v. Montague,’ 
the Supreme Court of West Virginia decide nothing new when they hold 
that descriptive words in a lease of the property covered by the lease,— 
as for example ‘‘ the premises known as ‘ Bedford Salt Furnace Prop- 
erty,’ together with all the appurtenances thereto belonging, including 


1 62 N. W. Rep. 716. 2 94. 1. 3 918. E. Rep. 858. 
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siz salt wells, tools and fixtures of the same,’’ — carry with them no im- 
plied warranty of the sufficiency or fitness of the property for the pur- 
poses implied by the use of such descriptive words. Outside of 
historical reasons, it would, however, puzzle even a West Virginia 
lawyer to tell us why there should be one rule on this subject for real 
property and a different rule for personal property. The historical 
reason of the rule is, that at the time when it was established, every- 
thing was decided in favor of the landlord. 


MasTER AND SERVANT: DoctTRINE THAT ONE SERVANT CAN BECOME THE 
SERVANT OF THE MasTER OF ANOTHER SERVANT, Pro Hac Vice.— In 
the case of Delaware &c. R. Co. v. Hardy, recently decided by the 
Supreme Court of New Jersey,! it was held that a general servant of 
one person may, for a particular work or occasion, become pro hac vice 
the servant of another person, so that the latter will not be liable to 
him for an injury occasioned by the negligence of other servants en- 
gaged with him in a common employment. It was further held that to 
establish the relation of master to such a servant, it must appear that 
the servant has, expressly or by implication, consented to the transfer 
of his services to the new master, and to accept him as his master pro 
hac vice, and has entered upon such service and submitted himself 
thereon to the direction and control of the new master.? 


Master AND SERVANT: CARRIERS OF PassENGERS — WHETHER AN 
EmpLorE wHo 18 CARRIED ON A Pass 1s A FREE PassENGER.— The 
decision of the Supreme Judicial Court of Massachusetts in Doyle v. 
Fitchburg R. Co., to the effect that a railway company can not, by acon- 
tract, exempting itself from liability to one of its employés, to whom it 
gives a pass to ride upon its trains to and from his place of employment, 
escape the payment of damages in case of injury to such employé from its 
negligence,— has attracted a good deal of attention. The court, in the 
first place, rest their decision upon the general ground that a railway com- 
pany cannot, by a contract with a passenger whose ticket is not a gratuity, 
exempt itself from liability for its negligence. On the other band, the 
court, in conformity with previous holdings in that and in other courts, 
assume that if the ticket had been a gratuity, the contract on the back 


1 34 Atl. Rep. 986. 2 The court cite Johnson v. Lind- 
say [1891] App. Cas. 371. 
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of it exempting the railroad company from liability would have pre- 
vented a recovery, and that it would have made no difference that its 
negligence may have been gross. While there seems to be some dif- 
ference of opinion as to whether a carrier of passengers can exempt 
itself from liability for injuring a passenger through its own negligence, 
although it undertakes to carry him gratuitously,— since the State has 
an interest in his life,— yet the concession that such is the rule gives 
point to the further position of the Massachusetts court that an employé 
riding on a pass, in the manner above stated, is not to be deemed a 
gratuitous passenger, but a passenger for hire. The conclusion seems 
to be a just one, since the undertaking of the railroad company to 
transport its employé from the station of his residence to the place of 
his actual employment, may reasonably be regarded as a part of the 
contract of employment, as entering into the consideration of that con- 
tract, and as forming a part of the compensation paid, or agreed to be 
paid, to the employé. 


Monicrepat Corporations: Nor Liaste to Lowest Bipper ror Re- 
yecTInG HIS Br — Remepy Br Insunction.— It is not very often that 
courts of law repel a party who has been wronged, on the ground that 
his remedy is in equity to arrest the doing of the wrong before it has 
been done. An exception to this statement is found in the decision of 
the Supreme Court of Michigan in the case of Talbot Paving Co. v. 
Detroit. In that case it was held, in a learned opinion, that, although 
a city charter requires contracts to be let to the lowest bidder, yet the 
lowest bidder under a contract advertised to be let by the city, whose 
bid has been rejected, has no right of action at law against the city to 
recover the profits which he might have made had his bid been accepted. 
It does not seem necessary to go into the reasoning or the learning by 
which the court supports its conclusion. It is plain that no such right 
of action exists at law; because, if it is an action ex contractu, the city 
has made no contract with the plaintiff; and if it is an action ex delicto, 
the city has assumed no duty toward him which it has violated; the 
wrong which its officers have done is a wrong toward the public, and not 
toward the individual. But it is not clear that these reasons would not 
equally apply to cut off his right to an injunction against the officials in 
charge of the letting, to prevent them from letting the contract to a 
higher bidder. The Michigan court seem to be clear, however, that the 
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lowest bidder has such a remedy. In the concluding part of the opinion 
it issaid: ‘* Again, it is apparent that if frauds may be perpetrated in 
that way, there is a remedy by injunction to prevent the making of a 
contract with the next highest bidder.’? It is assumed that the court 
here mean a remedy on the part of the lowest bidder. We doubt 
whether the same reasons which deny him an action at law are not 
equally operative to deny him a remedy in equity. But it is generally 
settled that a remedy in equity exists on the part of the public. In 
some of the States such a remedy may be availed of either by the 
Attorney-General, or by the prosecuting attorney of the particular judi- 
cial district, suing in behalf of the public generally; or by one or more 
of the tax-payers suing in their own right. 


NationaL Banks: A STocKHOLDER IN AN Insotvent NationaL Bank 
1s Not Enrittep Orr-ser AGatnst AN Assessment Upon His 
Srock tHe Amount or His Deposits In THE BANK At THE TIME IT 
Became Insotvent.— The Circuit Court of Appeals, Ninth Circuit, 
per Ross, J., in the case of Wingate v. Orchard, holds, in con- 
truing Sec. 5151 Rev. Stat., which reads: ‘* The shareholders of every 
national banking association shall be held individually responsible, 
equally and ratably, and not one for another, for all contracts, debts, 
and engagements of such association, to the extent of the amount of 
their stock therein, at the par value thereof, in addition to the amount 
invested in such shares,’’ that a holder of stock of an insolvent national 
bank is not entitled to off-set against an assessment upon his stock, 
ordered by the Comptroller of the Currency, the amount of his depos- 
its in the bank at the time it became insolvent. The court below had 
held that he was. Judge Ross uses the following language: ‘‘ Obvi- 
ously, to permit a holder of stock in such a bank to off-set against an 
assessment for the additional liability thus imposed upon him as such 
holder, the amount of his deposits in the bank, in respect to which he 
is no more than any other ordinary creditor would be, in effect, to 
make him a preferred creditor. If the amount of his deposits should 
equal the par value of his stock, the allowance of such an off-set would 
be, in effect, to pay him in full the amount of his deposits; and, if his 
deposits are less than the par value of his stock, the effect would be to 
pay him in full to that extent, whereas the other depositors may receive 
little or nothing. Such was not the intention of Congress in imposing, 
as it did, by section 5151 of the Revised Statutes, upon the sharehold- 
ers of every national banking association, in addition to the amount 
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invested in such shares, a liability for all contracts, debts, and engage- 
ments of such association, to the extent of the amount of their 
stock therein, at the par value thereof. On the contrary the purpose 
was, as it has been said, to provide a fund, to which all creditors should 
be entitled to look upon equal terms, and in which, in the event of dis- 
aster, all creditors, without preference to any, should be entitled to 
share pro rata.’’ 


NEGLIGENCE AS A DEFreNsE TO AND Deceit: Burpen or Proor.— 
In the case of Aaron’s Reefs v. Twiss,1 the House of Lords dealt an- 
other blow at the doctrine, still weakly clung to by some of the Ameri- 
ean courts, that negligence on the part of a person who has been de- 
frauded is a defense to an action by him against the perpetrator of 
the fraud to rescind the contract induced. by the fraud. The House of 
Lords hold that, as between the immediate parties to the transaction, ~ 
no negligence or laches is available as a defense on the part of the per- 
son guilty of the fraud, unless it involves such a delay as bars the action 
under the statute of limitations. In other words, the highest court in 
Great Britain has dealt another, and it is to be hoped a finishing blow, to 
the shameful doctrine, that where a man has, by lying to me, induced 
me to enter into a contract with him to my disadvantage, and I bring 
an appropriate action against him, a court of justice will allow him to 
say tome: ‘‘ Although I lied to you and deceived you and thereby in- 
duced you to make the agreement, yet you have no right to any legal 
remedy, for the reason that you were negligent in not finding out that I 
lied to you, that is to say, guilty of negligence in believing me.”’ It is 
a striking commentary upon the evolution through which legal doctrines 
have gone, that such a doctrine could ever have found favor with any 
public body calling itself a court of justice. The true limit of the doc- 
trine is that it comes into play only where the rights of innocent third 
persons, acting upon the faith of the existence of the contract, have 
supervened. Take, for example, the case where a person is induced 
by a lying prospectus to subscribe to the shares of a corporation. 
Here, if he seeks a rescission or damages in any appropriate form of 
action against the immediate parties who committed the fraud, no laches 
or negligence short of the bar of the statute of limitations will put him 
out of court. But if the rights of creditors of the company have super- 
vened, if they have given credit on the faith of the company having a 
subscribed share capital made up in part of his subscription, and if they 
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would not have given that credit but for his laches in failing to discover 
the truth,— then the doctrine will not apply as against them, and he 
will not be allowed to get out of his bargain. 

Subsidiary to this another very important proposition was ruled in 
the same case, namely that in an action for calls on shares, where the 
defendant pleads that he was induced to take the shares by fraud, it is 
not for him to show that he repudiated the shares as soon as he became 
aware of the fraud, but it lies on the plaintiff to show that he adhered 
to the contract notwithstanding the discovery of the fraud. 


NevutTrat Osiications: Wusat Constitutes Preparmnc A Miirary 
Exrepition THE Meanie or Sxction 5266 Rev. Strat. U. S.— 
In the case of United States v. Hughes, before the District Court of the 
United States for the District of South Carolina, in January last,! Mr. 
District Judge Brawley, in charging the jury, expounded this statement 
to them, as meaning that whether or not the master of a vessel which 
had taken on board, from a tug off the American coast, a number of 
men and at the same time some boxes of arms and ammunition, and 
then set sail for Cuba, was guilty of an offense denounced by the statute, 
depended upon whether such men, not being a military organization 


when they came on board, were, with the knowledge of the master, 
after coming on board, armed and given military drill for warlike 
operations. 


Orrice AND OrrFicer: PusLic TreasuRER EXONERATED BY PAYMENT 
or Satary To De Facto Orricer.— As the public treasurer or other 
officer charged with the duty of auditing and paying the salaries of 
public officers can not, in all cases, know who are officers de jure, but as 
it seems plain that they are bound to pay the salaries of actual incum- 
bents of public offices, it would seem to follow that, if they make a 
mistake in this regard and pay the salary of a de facto officer who is not 
such de jure, the officer de jure for the time being excluded from the 
possession of the office, will have no right of action against the munici- 
pality for the salary, but his only remedy will be against the de facto 
officer whom he has dispossessed. Such was the conclusion of the 
Supreme Court of South Dakota in the case of Fullerv. Roberts County,? 
and it seems to be in accordance with the settled law.® 


1 75 Fed. Rep. 267. 8 Mechem Pub. Off. 871; Commis- 
2 68 N. W. Rep. 308. sioners v. Anderson, 20 Kan. 298. 
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Promissory Nore Parasite on Demanp.— According to Edwards y. 
Walters,! decided in the English Court of Appeal, a promissory note 


payable on demand is payable at once without any demand, and may be 
sued upon immediately. 


Trape-Mark: Fancy anp Descriptive Name.— Inthe case of Powell 
v. Birmingham Vinegar Brewery Co.,? before the English Court of 
Appeal, it appeared that the plaintiff had for thirty-five years manu- 
factured from a secret recipe and sold a sauce called ‘‘ Yorkshire 
Relish,’’ which name was conspicuous on the wrappers and labels of the 
bottles of sauce. In 1884 the plaintiffregistered the words as a trade- 
mark, having previously successfully restrained their use in connection 
with sauces not made by him. In 1893 the defendants obtained an order 
removing the words from the register of trade-marks.* Until November, 
1893, no other sauce had been sold as ‘‘ Yorkshire Relish,’’ but the 
defendants then began to sell a sauce under that name. The plaintiff 
then commenced an action to restrain the defendants from passing off 
sauce not of the plaintiff’s manufacture as the plaintiff’s goods by the 
term ‘‘ Yorkshire Relish,’’ and obtained an interlocutory injunction. 
The defendants’ bottles were similar to those of the plaintiff, but there 
were differences in the labels and wrappers, and there was a statement 
on them that the sauce was manufactured by the defendants. The 
sauces were not exactly the same. It was held (affirming the decision 
of Stirling, J., at the trial of the action), that ‘‘ Yorkshire Relish’’ was 
not a descriptive name; that the name now denoted the sauce made by 
the plaintiff; that the defendants’ sauce was likely to be passed off as 
that of the plaintiff; and that the plaintiff was entitled to an injunction 
restraining the defendants from selling their sauce as ‘‘ Yorkshire 
Relish’’ without better distinguishing it from that of the plaintiff, 
although the effect of the injunction might be to give the plaintiff a 
right to the exclusive use of those words. In the opinions delivered 
by the Lords Justices, analogous English cases are examined at con- 
siderable length. 


Wut: Errect or Leaving Biank in A Witt.—In Re Macduff,’ it 
was held by the English Court of Appeal that a clause in a will by 


1 74 Law Times Rep. 397. #71 L. T. Rep. 893; (1894) 3 Ch. 
2 74 Law Times Rep. 509. 449 
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which the testator gave 10,000/. to be appropriated ‘‘ for some one or 
more purposes charitable, philanthropic, or ——,’’ was to be read, ‘‘ for 
some one or more purposes charitable or philanthropic.’? The court 
also ruled — and its ruling seems doubtful — that the word ‘‘ philan- 
thropic ’’ was wide enough in meaning to embrace purposes which were 
not charitable in the technical sense, and that for this reason the gift 
could not be supported. 
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CORRESPONDENCE. 


VALIDITY OF CONTRACTS TO PAY IN A SPECIFIC KIND OF MONRY. 


To the Editors of the American Law Review: 


The right to make a contract payable by its terms in a specific kind of money, 
e. g., gold coin, has been much debated of late, the question being given a sup- 
posed greater practical importance by reason of political conditions lately 
affecting the public mind. The question is legal and constitutional; and so, 
political bias aside, I wish to submit a few jural considerations denying the 
right; and this in face of the clear weight of judicial authority to the contrary. 
I am satisfied of that fact; and the array of the contrary decisions by Mr. 
Thygeson, in the last number of your REview, exhausts the subject, so far as 
the adjudications go. It must be stated, however, that many cases have denied 
the right; but these are now of no authority, but merely instance the conflict of 
reason and fluctuation of decision which all courts exhibit. 

It is, therefore, ina juristical sense, a ‘‘ critique of pure reason,”’ fortified by 
what I conceive to be the true spirit of the laws, to which I have to subject this 
issue. The legal contention of many, among whom I, that money contracts 
payable in terms in gold money, are solvable in any legal-tender currency of the 
United States, may be stated in the terms of its formal expression in the 
declaration of the Chicago convention against the ‘“‘ demonetization of any kind 
of legal-tender money by private contract.’? Though this was a political utter- 
ance, it is a legal proposition. The counter position may be aptly expressed in 
the language of tlie Supreme Court of the United States in the recent Missis- 
sippicase, in summing up the authorities: ‘‘ This court has held that parties 
may contract for the payment of an obligation in gold, or any other money or 
commodity, and it must then be paid in the medium contracted for.” ! And 
Mr. Thygeson, commenting, says: “ It would certainly be a great shock to our 
ideas of the sacredness of private contracts if it be true that such contracts 
need not be fulfilled. It is difficult to believe that the Supreme Court will ever 
commit such an outrage.” 

Disposing of this latter objection first, it is only needful to say, in a word, 
what every lawyer knows, that the “‘ obligations of private contracts”’ are not 
of such ‘‘ sacredness ”’ that the policy of the law does not frequently interfere 
with them, and refuse them its sanction, and declare them unenforceable and 
void. Witness the extensive title of the law, ‘“‘ Of Void Contracts.”” Contracts 
to do acts that are illegal, criminal or contrary to public policy, or to refrain 
from doing what the law requires, are absolutely void; among such are gam- 
bling contracts, lobbying contracts, contracts in restraint of marriage or trade, 
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eontracts with the public enemy, contracts within the Statute of Frauds, con- 
tracts of married women and of minors, usurious Contracts, contracts made on 
Sunday, and a thousand others, honest and bona Jide, with which every tyro in 
the law is familiar, —all void. Contracts without adequate consideration, and 
contracts whose consideration is illegal, are alike void, and the courts set them 
aside. However solemn the acts of free, intelligent contracting parties, every 
court declares countless contracts void simply because ‘‘ against public policy.” 
The ‘“‘ meeting of the minds” of contracting parties is not all of a contract. 
There is a higher principle te which they must conform. Directly in support 
of this primary principle is the analogous language of the Supreme Court of the 
United States in the Legal Tender Cases, where the subordination of private 
contract to public policy is thus affirmed: ‘Nor can it be truly asserted that 
Congress may not, by its action, impair the obligation of contracts, if by that 
expression be meant rendering contracts fruitless, or partially fruitless. 
Directly it may, confessedly, by passing a Bankrupt Act, embracing past as well 
as future transactions. This is obliterating contracts entirely. So it may re- 
lieve parties from their apparent obligations indirectly in a multitude of ways. 
It may declare war, or, even in peace, pass non-intercourse acts, or direct an 
embargo. All such measures may, and must, operate seriously on existing 
contracts, and may not merely hinder, but relieve the parties to such contracts 
entirely from performance. It is, then, clear that the powers of Congress may 
be exerted, though the effect of exertion may be in one case to annul, and in 
other cases to impair the obligation of contracts.’’ Does this immense power 
of impairment and annulment “ shock’? Mr. Thygeson? Or does he not recog- 
nize the inevitable vis major of public policy over particular interests, pro bono 
publico? And do not “private contracts ” which thwart acts of Congress in the 
sovereign concerns of national currency, by discrediting as money what Con- 
gress enacts shall be legal tender, very seriously menace a high public policy 
essential to the self-preservation of government? Itis practical nullification. 

But there is a more cogent justification for us who deny the right of ‘* demon- 
etization of any kind of legal-tender money by private contract.’”? By the 
constitution, Congress is vested with exclusive and plenary power over the cur. 
rency. It can ‘* coin money and regulate the value thereof,” thus declaring 
what shall be money, and whether it shall be or not legal tender. This isa 
fundamental power of every government, without which it could not exist. 
Legal tender means a money which by force of law must be taken in payment 
of all debts, nolens volens. This inherent and imperative characteristic of legal 
tender is aptly expressed in its French equivalent, cours forcé, and the Spanish, 
courso forzoso,— forced currency or circulation. Practically, what virtue would 
there be in an Act of Government declaring a certain money to be “legal 
tender in payment of all debts and dues, public and private,” if every person 
might at once provide in their contracts that it should not be tendered them in 
payment?. Congress would be impotent to control the currency, and a vital 
power of government would be annihilated. What would have been the 
efficacy of the famous ‘‘ Greenback ”’ issues, which more than force of arms 
contributed to the fall of the Confederacy, if its cours forcé, expressly stamped 
upon it by Federal law, had been deniable by every private contractor? Why 
draw a distinction between Greenbacks and other forms of money, which are 
declared to be legal tender, and National Bank notes, which are not declared 
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to be legal tender, unless the distinction be radical and effective? It would be 
worse than idle, it would be ridiculous, for government to decree legal tender, 
if its mandate might be avoided by private disregard. Congress recognized its 
own power, and the lawful force of legal tender acts, when in the Act of Feb- 
ruary 28, 1878, it enacted that the standard silver dollar therein provided should 
be legal tender at its nominal value in all cases whatever, ‘* except where other- 
wise expressly stipulated in the contract’ If the silver dollar, otherwise 
declared to be legal tender, could have been lawfully ‘‘ demonetized ”’ by stipu- 
lation, by virtue of the general right of contract, then there was no occasion 
for the express saving in the Act. But no; Congress declared in general terms 
that such dollar should be of cours forcé in liquidation of al! contracts, except 
where, by express let of Congress, the parties might otherwise provide in terms. 
Without this express proviso, parties creditor must have accepted standard 
silver dollars without limit, “‘ in payment of all debts and dues, public and 
private.’’ This must be so. The imperious regulation of the national money 
by Congress is a matter of the most vital public policy; and for private parties 
to ‘*nullify,’? such acts of Congress ad libitum by the ‘‘ demonetization of 
legal tender money by private contract,’? would be to destroy this very indis- 
pensable power of government. Surely this is not to be suffered, in any gov- 
ernment. 

But it is insisted that contracts to pay in gold coin or other specified kind 
of money, are contracts for specific articles, and must be specifically enforced, 
the same as a contract to deliver a specific government mule, or so many 
bushels of oats, or ‘‘ so many carets of diamonds,’’ says Mr. Thygeson. And 
the court say: ‘* A contract to pay a certain number of dollars in gold or silver 
coins is, therefore, nothing else than an agreement to deliver a certain weight 
of standard gold. lt is not distinguishable, as we think, in principle, from a 
contract to deliver a certain weight of bullion of equal fineness.’’ If this be 
so, then a contract to pay $1,000 in gold coin, or a judgment for the same, could 
be legally discharged by a tender of a corresponding number of ounces, penny- 
weights and grains of gold bullion, which the payee might not at all want and 
could not handle; but which the court would make him take. And conversely, 
a goldsmith’s contract for so many ounces of pure gold bullion for use in his 
business, might be satisfied with the tender of a nondescript collection of gold 
coins of equal weight of pure metal, leaving him to the intricate chemical pro- 
cesses of getting rid of the alloy before he could use his gold: and the court 
would hold the tender good. Yet Mr. Thygeson says with assurance: “ If 
there is anything a lawyer generally feels certain of, it is that the courts 
will not make contracts for private parties, but will fearlessly and impar- 
tially enforce such contracts as the parties themselves have made.’ No: a 
contract payable in terms of dollars and cents is for money, and money only; 
and that-so-ever is money which Congress has clothed with legal tender func- 
tions,— and the distinction in kind of tenders is nominal, and not legal; buta 
contract in terms of pounds, ounces, bushels or acres, or tobacco or wampum, 
is for commodities, and is so specifically enforceable. Gold and silver in the 
form of bullion, and paper in reams or sheets, are articles of merchandise and 
are bought and sold. But gold and silver and paper, in form of coins and 
bills, with the “ image and superscription”’ of sovereign government impressed 
upon it, is the nation’s money, and ipso facto is lifted to a plane of higher dig- 
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nity than any merchandise. This distinction is fundamental; and the Supreme 
Court of the United States so distinctly enounce in the Legal Tender Cases, 
saying: ‘* We have been asked whether Congress can declare a contract to 
deliver a quantity of grain may be satisfied by a tender of less quantity (or of 
something else). Undoubtedly not. But this is a false analogy. There isa 
wide distinction between a tender of quantities or of specific articles, and a 
‘tender of legal values. Contracts for the delivery of specific articles belong 
exclusively to the domain of State legislation; while contracts for the payment 
of money are subject to the authority of Congress, at least so far as relates to 
the means of payment. They are engagements to pay with lawful money of the 
United States, and Congress is empowered to regulate that money.” It is the 
maxim of Jesuitism, “‘ When Rome has spoken, the matter ends.” So, I sub- 
mit, that when Congress, in the plenipotency of its control over the national 
money, enacts that a money shall be legal tender, there ends the individual 
faculty of discrimination and consequent ‘‘ demonetization by private con- 
tract.” 

The authorities, as I have premised, are to the contrary. But I believe right 
reason and the true spirit of the legal-tender laws uphold the views I have 
expressed. Otherwise, legal-tender enactments are meaningless, and cours 
JSorcé is no course at all. 5 


JOSEPH WHELESS. 
St. Lovurs. 


[See a note on this subject, ante, p. 907. Eps. Am. Law REv.] 
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DIoEY ON THE UONFLICT OF Laws.— A Digest of the Law of England with reference 
to the Conflict of Laws. By A. V. Dicey, Q. C., B. C. L., Vinerlan Professor of English 
Law in the University of Oxford. With Notes of American Cases, by JOHN BASSETT 
Moors, Professor of International Law, Columbia University, New York. One vol- 
ume. 1,000 pages. Law sheep. $6.50 net. 


Professor Dicey’s book on the Conflict of Laws will not supplant Story and . 
Wharton on the shelves of American lawyers, but it is a valuable supplement 
tothem. Its publication serves tomark the widening gulf between the English — 
and the American bar. During the first quarter of this century few but English 
precedents were cited in our scanty reports of judicial decisions. The fashion 
of relying on the English judges endured beyond the necessity for it; but dur- 
ing the closing quarter of the century it has rapidly declined. American statute 
law and American legal conceptions alike have been developing under the 
influence of constitutional provisions and social conditions peculiar to our- 
selves. English jurisprudence, too, has advanced along new lines, widely 
divergent from those of the common law. Her judges look to us for assistance 
in the solution of legal problems even less than ours look for like aid to the 
English Reports. Imperial as the British government has become, the charac- 
ter of British jurisprudence remains essentially insular. The causes that are 
drawn from the ends of the earth to London for final adjudication come before 
a thoroughly English court, which can, at best, handle questions, dependent on 
local law, and usages of distant lands, only as a stranger. 

It is in keeping with these features of the judicial system of Great Britain, 
that Mr. Dicey has confined his work to digesting and setting forth ‘‘ the law 
of England with reference to the Conflict of Laws.’? He appends to his 
description of each subject a brief digest of the American cases which bear 
upon it, prepared by Professor Moore of Columbia; but evidently considers it 
as an addition mainly intended to procure an American market for the volume. 
*« This review of American cases,’’ he says in his preface, “‘ will be, itis hoped, 
whilst of practical utility to American, of considerable interest to English 
lawyers.’’ The natural implication from this language would seem to be that 
a statement of the American decisions would be of no practical utility to the 
English barrister: it might interest them as jurists, but it could not guide them 
as practitioners. Lord Coleridge once said, in his half humorous, half serious 
way, that a jurist was one who knew something about the laws of every country 
except his own; and it is certain that that name is not one to which many 
members of the present English bar would, or perhaps could, lay claim. The 
English bar deals with the questions that come before it in a practical way, 
and cares little for any precedents that come to it from abroad. It feels the 
great advantage which it possesses — in one point — over the American bar, 
in that its system of jurisprudence is one and the same, controlled by one 
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ultimate court of appeal, which has, if it has not always exercised it, the 
power to make it uniform and consistent. 

Of the few living English lawyers, however, whom the world recognizes as 
jurists, Professor Dicey is certainly one, and he has not been content to adhere 
with strictness to his professed intention of preparing merely a digest of existing 
English law. Many of the rules which he has formulated are his own, sup- 
ported, at most, so far as precedents are concerned, by remote analogies, or 
doubtful inferences. Nor are these the least valuable part of his work. Jt has 
been said that the court is only the echo of the bar. Perhaps it is more often 
true that the court is a copyist from the text-book. The author who is at lib. 
erty to discuss his subject in every aspect writes with a freer hand than that of 
a judge who is preparing an opinion, knowing that it might be justly character- 
ized as showy and pretentious, if he should assume to cover any ground not 
necessary for the disposition of the cause. 


In his discussion of the interpretation of contracts and the law determining 
the obligations which they create, Professor Dicey throws the weight of his 
authority in favor of the position that the term lex loci contractus should be 
used only to denote the lex loci celebrationis. This was unquestionably its 
meaning in the older English cases, and it was also a meaning too narrow always 
to answer the demands of justice. If I make a note in favor of an Italian, 
payable in Italy, I must expect to pay it, that is, to perform my contract in 
the Italian way. The real Jaw which the parties contemplate as defining the 
obligation of the contract is therefore the lez loci solutionis. This is the true 
lex contractus, and Italy is the true locus contractus. Why not then give the 
term lex loci contractus this broader meaning, when circumstances require it? 
Because, he replies! the weight of English authority is the other way, and I 
am stating simply what is the usage of the English courts. 

Some of the propositions which he asserts as English law sound strangely to 
American ears. Thus, his Rule 96? is that ‘ any foreign jndgment is presumed 
to be a valid foreign judgment, unless and until it is shown to be invalid.” This 
would seem naturally to import that a declaration seting forth the recovery of 
a foreign judgment, with a reference to a copy of the record appended asa 
schedule, would be sufficient, although that record failed to show any notice 
to the defendant of the pendency of the action, or set forth a cause of action 
that was contrary to good morals or repugnant to the public policy of England. 
In this country we should at least require the pleader to allege that the judg- 
ment had been duly rendered,’ and it may well be doubted whether the English 
courts have ever meant by such expressions as that “it is open to the defendant 
to show that * * * he was never summoned to answer and had no oppor- 
tunity of making his defense,’’‘ that he must show by extrinsic evidence that 
the first conditions of jurisdiction did not exist, when the plaintiff has not 
averred they did. The rule, if it exists at all, ought, it would seem, to be con- 
fined to cases of a judgment rendered by a court in the British empire, and 
such are, in fact, most of those in which it would be invoked before English 
judges. 


1 pp. 65, 74, 452, 726. * Bank of Australasia v. Nias, 16 Ad. & 


2 p 4i2. El. (X. 8.) 735; 4 Eng. Law & Eq. 263. 
3 Fisher v. Fielding, 67 Conn. 91, 103. 
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Another proposition, which Professor Dicey indeed puts forward interrog- 
atively, appears also to require further limitation. It is part of Rule 89;1 
“The validity of a foreign judgment is not, in general, affected by the fact that 
the court which pronounces the judgment is not a proper Court.” ‘ Proper 
court’ is a term invented by him? to signify a court that is authorized by the 
sovereign under whom it acts to adjudicate upon the matter in question. If, 
therefore, the rule is sound, the judgment of a court acting beyond its juris- 
diction, so far as intra-territorial competence is concerned, would be extra- 
territorially valid, provided only its sovereign had power to confer the necessary 
jurisdiction, if he had seen fit todo so. In support of this proposition, a case 
is cited,® in which it was held, in an action on a French judgment in personam 
that the only place for a Frenchman to plead that he was sued in the wrong 
court was in the tribunal before which he was originally summoned. Refer- 
ence is further made to Castrique v. Imrie,‘ where, in passing upon the validity 
of a foreign judgment in rem, Lord Blackburn said that this depended on two 
things: first, the right of the foreign sovereign to deal with the subject-matter, 
and, second, the grant to the particular court of the jurisdiction in fact exer- 
cised. Any apparent conflict between these decisions Professor Dicey thinks 
is removed by distinguishing between irregularities furnishing merely grounds 
for assigning error, and a want of jurisdiction which makes the proceeding a 
nullity. Is it not, however, possible to reconcile them more readily by consid- 
ering the theory on which the case first cited was decided, namely that the 
judgment debtor had waived his right to except to matters of jurisdiction, by 
not taking his exceptions in the original action? On the other hand, in pro- 
ceedings in rem, where a title is asserted or sought against all the world, no 
rights can properly be treated us waived except those possessed by interested 
parties who were, or might have appeared as claimants. 


The topio of Conflict of Laws is the most difficult with which an American 
lawyer has to deal, and he has to deal with it much oftener than his English 
brethren, by reason both of the number of our States and the transactions 
without number which daily occur between their citizens, and of the extensive 
commercial intercourse we have with Canada, across the border. Our judicial 
decisions, therefore, on this subject are much more numerous than those to 
which Professor Dicey has contined his attention, and we welcome any attempt 
to state and combine the principles which should govern them in a scientific 
arrangement. To us, his work will be not only of ‘‘ considerable interest,” 
but of * practical utility.’ It is the effort of an eminent jurist to arrange in 
due form and order the principles applied through a long course of years in 
the judicial decisions of an illustrious bench; to mark the gaps that still need 
to be filled; and to suggest the means by which this need can be satisfied. The 
American bar, while it may regret that he set for himself somewhat narrow 
bounds, will be glad to acknowledge the clearness and precision with which he 
has brought out important distinctions, and the substantial aid which, in giving 
greater symmetry to the law of his own country, he has necessarily lent to 
those engaged in a similar task elsewhere. SIMEON E. BaLpwin. 

New Haven, Conn. 


1 Page 401. 3 Vanquelin v. Bouard, 15 O. B. (N. 8.) 841. 
2 Page 361. 4 L. B., 4H. of L. 414, 429. 
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KENT’s COMMENTARIES. FOURTEENTH EDITION.— Commentaries on American Law. By 
JamMes Kent. Twelfth Edition, edited by O. W. HoLtmes, Jr. Fourteenth Edition, 
edited by JOHN M. GOULD,Ph. D., author of the “‘ Law of Waters,’’ joint author of Gould 
and Tucker's “ Notes on the U. 8. Revised Statutes,” etc. Boston: Little, Brown, and 
Company. 1896. Four Volumes. 


It is just seventy years this November since Chancellor Kent wrote the pref- 
ace to the first volume of his great work. The other volumes appeared in 
1827, 1828 and 1830. Mr. Gould observes, in the preface to the present edition, 
that ‘‘ notwithstanding the rapid development and extension of doctrine in our 
growing country, the statements of this jurist, though long since made, have 
rarely been found criticised or curtailed in final decisions.’”” This work has 
been for seventy years the first of American legal clasics, and doubtless will 
continue to hold this rank for very many years to come. 

The first thing to be noticed about Mr. Gou'd’s edition is that the table of 
cases cited has grown from about twenty-four thousand to nearly thirty-three 
thouzand, or in other words that nearly nine thousand new cases have been cited 
inthis edition. To put this matter of cases in another form, it is to be observed 
that more than one quarter of all the cases cited has been added in this edition. 
This increase in citations has resulted from the earnest effort of the editor to 
present on all subjects the important decisions of the last few years so that the 
principles, stated by the author may be followed in the latest development of 
those principles in the decisions of the courts just rendered. ‘ The aim of the 
present edition has been to present fully the growth of doctrine in recent years 
upon all the topics discussed in this work; to supply new illustrations of the 
principles, derived from the very latest decisions; to define the extension or 
limits of these principles resulting from such decisions; and especially to fortify 
the works in parts not recently much developed, especially in those relating to 
the the law of nations, equity, judgments, taxation, master and servant, aliens, 
domestic relations, patents, copyrights, and trade-marks.” 

International Law is a subject that has taken on a new importance in recent 
years by reason that many new questions have arisen and been discussed. Ac- 
cordingly we find that Mr. Gould has many important notes in this part of the 
work. Thus, there is one of nearly three pages, upon the sources of Interna- 
tional Law, in which are cited and quoted with other authorities the arguments 
of Hon. James C. Carter and Sir Charles Russell, and the opinions of Mr. 
Justice Harlan, in the Behring Sea Tribunal of Arbitration. There is a note 
upon treaties of protection; the right of a conquerer to enforce the collection of 
debts; the right of a nation to extend its jurisdiction seaward; neutralization of 
territory; whether criminal jurisdiction is strictly territorial; international 
extradition; privileges of foreign ministers and consuls; neutrality laws. 

In that part of the work relating to jurisprudence, we find an elaborate note 
on foreign judgments; on the power of Congress to regulate commerce; the 
President’s constitutional power to pardon; on treaties as part of the law of 
the land. 

There are many full and excellent notes to that part of the second volume 
relating to domestic relations; there being one of ten pages relating to master 
and servant. 

Under the titles of patents, trade-marks, and literary property Mr. Gould’s 
notes are ample and satisfactory. 


| 


958 30 AMERICAN LAW REVIEW. 


We do not attempt to make farther enumeration of notes upon particular sub- 
jects. Let it suffice to say that both the student and the practitioner can use 
this edition with the assurance that the latest decisions upon all the important 
subjects of Kent’s Commentaries have been noted and discussed, so far ag 
practicable in a work covering pretty much the whole field of the law. Of 
course it does not do in such a work to cite all the cases, as might be done ina 
work devoted to some limited branch of the law. The present edition contains 
all the notes of the famous twelfth by Judge Holmes, and many of the notes of 
Mr. Barnes in the thirteenth edition. Mr. Gould is known to the profession 
everywhere by his excellent work on the Law of Waters, which is an authority 
in all the courts; and known, too, by his editorial work upon several standard 
treatises, such as the works of Judge Story, and Mr. Daniell. 

Mr. Gould’s labor upon this edition of Kent has been great, not merely 
measured by the number of decisions examined and used, but by the accuracy 
of his annotations, and the skill with which they are adjusted to the original 
texts. 

The printing is by the well-known University Press at Cambridge. 


RULING CasEs. VOLUME VIII.—Raling Cases. Arranged, Annotated, and Edited by RoBERT 
CAMPBELL, M. A., of Lincoln’s Inn, Barrister-at-Law, Advocate of the Scotch Bar, and 
Late Fellow of Trinity Hall, Cambridge. Assisted by other members of the Bar. With 
American Notes by IRVING BROWNE, formerly editor of the American Reports and the 

Albany Law Journal. Vol. VIII. Criminal Law — Deed. London: Stevens and Sons, Lim- 

ited. Boston, U. 8. A.: The Boston Book Co., Law Publishers and Booksellers. 1896. 


This volume contains nine principal topics, as follows: Criminal Law arranged 
under sections upon Jurisdiction, Mens Rea, Evidence, and Procedure, pp. 
1-149; Crown, with sections upon Prerogative, Crown Grants, Crown Appoint- 
ments, and Proceedings against the Crown, pp. 150-274; Custom, pp. 275-359; 
Damages with sections upon The Nature of Damages, Measure of Damages, and 
Assessment of Damages, pp. 360-461; Dead Body, pp. 462-478; Dead Freight, pp. 
479-511; Death, pp. 512-555; Debtor’s Acts, pp. 558-576; Deed, with sections 
upon Execution and Effect, Statutory Requirement that an Instrument should 
be by Deed, Registration, Title Deeds, and production of Deeds, pp. 576-728. 

Under the title Criminal Law the notes of both the English and American 
editors are numerous and full. Upon the matter of Criminal Intention there is 
a very valuable note of sixteen pages by the American editor. He has another 
long note on Evidence to Prove Interest: another on Confessions, of six or 
seven pages; and another on the law of Conspiracy. 

Under the title of Custom there are {several notes of unusual interest by the 
editors. 

Under the topic of Damages, the sections upon the Nature of Damages and 
the Measure of Damages give occasion for several interesting notes, both 
English and American. 

Under the subject of Deeds, some of the cases reported have little or no 
application in this country; but others, especially those under the section relat- 
ing to Execution and Delivery, apply here as well as in England; and Mr. 
Browne well presents the American Law in several ample notes. 

The work of the editors in this volume seems to be fully up to the standard 
set in the previous volumes. In the Preface to this volume the statement is 
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made that: ‘The plan of Ruling Cases is now so far developed as to afford 
almost a certainty of the work being completed in twenty-five volumes, as 
originally estimated. It will be found that, in nearly all English and American 
legal compilations which are based on an alphabetical arrangement, a compar- 
atively large bulk of the work is occupied by headings under the first three 
letiers of the alphabet. This proportion is enhanced in the present work by 
the system of dealing with each subject under the earliest convenient heading. 
Thus ‘Abandonment’ and ‘Deviation’ fully deal with large branches of 
‘Insurance; ’ ‘ Abatement,’ with topics usually found under ‘ Parties’ or ‘ Prac- 
tice,’ etc. As to the title ‘ Practice,’ which occupies so large a space in most 
Digests, only a small part deals with points of general interest, so as to come 
within the scope of the present work; and, probably this maddening title will 
be omitted altogether,— the questions involving principles of general applica- 
tion being dealt with under other heads.”’ 

About twenty-three hundred cases are cited in the volume under review, and 
these are nearly equally divided between England and America. 


Livs OF THOMAS HUTCHINSON, ROYAL GOVERNOR OF MASSACHUSETTS Bay.— By JAMES 
K. HOSMER, author of the life of Sir Henry Vane, Samuel Adams, etc., etc. Boston: 
Houghton, Mifflin & Co. 1896. 


Lawyers will find Dr. Hosmer’s Life of Governor Hutchinson very interest- 
ing and very instructive reading. It is, possibly, a somewhat trite remark, that 
fame is a very curious and uncertain thing; and not always the reward of true 
merit. The fact is brought vividly home to us, as we contemplate the history 
of this remarkable man, who won so high a place in the colonial world. A few 
years before the Revolution, John Adams wrote of him: ‘ Has not his merit been 
sounded very high by his countrymen for twenty years? Have not his country- 
men loved, admired, revered, rewarded and almost adored him? Have not 
ninety-nine in one hundred of them really thought him the greatest and best 
man in America? Has not the language of many members of both Houses and 
of the majority of his brother counselors been, that Mr. Hutchinson is a great 
man, a wise, a learned, a good man, an eminent, a sound, and a philosopher? 
Nay, have not the affection and admiration of his countrymen risen so high as 
often to style him the greatest and best man in the world? ”’ 

In 1776 Hutchinson was probably the most prominent man in the colonies. 
But he was one of those who believed that mankind should be governed by the 
deserving few; and had nothing in common with the men who became the 
leaders of the people in their struggle with the mother country. He cast in his 
lot with the royalists, and his name became a hissing and a by-word in the land 
where he had been lauded asa hero. Enrolled among the betes noirs of Amer- 
ican history, he has been mentioned only to be execrated. From this unde- 
served fate Dr. Hosmer has rescued him. His merits, as well as his defects, 
receive proper consideration. The colors are not all black, and Hutchinson 
here for the first time in a hundred years, appears as he really was. A man of 
fine mind and liberal attainments, loving his native land, he sincerely and hon- 
estly believed that the people were being led into devious ways of treason by 
men who were seeking to advance their own personal interests. Naturally 
conservative, he had no sympathy with such men as “ that brace of Adamses ”’ 
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and their associates, In the great contest, he chose to adhere to the losing 
side; and thus passed into our history as an enemy to his country. But we can 
now afford to do justice tohis memory. Asa legislator, he had no superior in 
America. His bitter enemy, John Adams, said of him thirty years after his 
death: “ If I was the witch of Endor, | would wake the ghost of Hutchinson, 
and give him absolute power over the currency of the United States and every 
part of it. He understood the subject of coin and commerce better than any 
man I ever knew in this country.”’ 

Asa judge, Governor Washburne, in his Judicial History of Massachusetts, 
said: ‘‘ Few who sat upon the bench in the last century, were more deserving 
of commendation than Judge Hutchinson. His character in this capacity was 
irreproachable, his learning even in the science of law was highly respectable, 
and when one considers his early education, indeed remarkable.’?’ Dr. Hosmer 
has laid prejudice and panegyric aside, end dealt out even-handed justice in a 
judicial spirit. It is the work of a sure hand, under the guidance of a trained 
and full mind. Nothing else could be expected from the author of the life of 
Samuel Adams and Sir Harry Vane. a nae 


JAHRBUCH DER INTERNATIONALEN VEREINIGUNG FUR VERGLEICHENDE RECHWBISSEN- 


SCHAFT UND VOLKWERTHSCHAFTSLEBRE, zu BerlinI Jahrgang1 Abthellung. Berlin. 
18%. 335 pp. 


There seems to be a growing interest in the study of comparative jurispru- 
dence. The work of the French society is well known, anda similar organiza- 
tion was recently effected among English lawyers and jurists. The first volume 
issued by the International Society of Comparative Jurisprudence and Political 
Economy of Berlin contains much valuable matter, and augurs well for its 
future work. It is divided into five parts. The first is devoted to special 
papers, the second to legislation, the third to legal literature, the fourth to 
cases, and the fifth to the general business of the society. 

Prof. Meile, of Zurich, writes of International Conventions in Switzerland; 
Mil. R. Wesnitsch, of Village Responsibility for the Criminal Acts of the Mem- 
bers in Old and New Servian Law; Otto Warshauer of Louis Blanc and Socialism 
in France; Antonopoulis and F. Myer, of Exterritoriality of Foreigners in 
Turkey; Pasquale Fiore, of The State and the Right of Man; W. Schuppe, of 
the Science and Philosophy of Law. 

The Second Division deals with notaries in Greece and foreigners in Canada 
and in Venezuela (Pappalava) and the work of the Croat Slavonic Parliament 
in 1894 (Jovanovie). 

Under our system of Federated States, we are continuously engaged in the 
study and comparison of different systems of Jurisprudence. The wider field 
occupied by this society should prove very attractive to lawyers trained in such. 
a field. B.E. 
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abolishing free system in, 274. 
railroad receiverships in, address by 
Henry Ciay Culdwell, 161. 
FEDERAL GOVERNMENT, 
and the distribution of powers in 
the Canadian Federal system, 
article by Zdward Meek, 203. 
FepERAL INVASION OF STATE Av- 
THORITY, 
by means of habeas corpus, 255. 
FEDERAL JUDICIARY, 
and Democratic platform, 579. 
as viewed in Scotland, 745. 
Senator Tillman’s denunciation of, 
266. 
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FEeLLow-SERVANT DOCTRINE, 
article by Speed Mosby, 840. 
again, 914. 
FINANCIAL DIFFICULTIES, 
in United States, an English view 
of, 570. 
Fires, 
negligence of railroads for injuries 
from, 298. 
Frac Law, 
of Illinois, constitutionality of, 746. 
FLAGLER, MIss, 
manslaughter case against, 258. 
Foitz, CLaka SHORTRIDGE, 
admitted to bar in New York, 257. 
ForREIGN CORPORATIONS, 
effect of dissolution of, in State in 
which domiciled, 786. 
effect of war upon the powers of 
agents of, article by Seymour D. 
Thompson, 238. 
ForEIGN INSURANCE COMPANY, 
what constitutes doing business 
within domestic State, 778. 
ForGEry, 
agent signing without authority, 
306. 
of fictitious names, article by T. 
W. Brown, 500. 
ForGERS OF NORTH CAROLINA Stat- 
UTE, 
conviction of, 255. 
FoURTEENTH AMENDMENT, 
adoption of in thirty-three States, 
894, 
citizenship of the United States, 
under, article by Marshall B. 
Woodworth, 535. 
citizenship of the United States, 
under, status of case involving this 
question in the Supreme Court of 
the United States, 915. 
due process of law, 781. 
was it adopted, 761. 
Frank NATHAN, 
and the next cabinet, 893. 
PrRavp DEcEIT, 
effect of a number of statements 
conveying’ a false impression, 
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FrauD aND Deceit — Continued. 
though no particular statement is 
false, 940. 

inducing the purchase of worthless 
shares, 303. 
negligence asa defense to, burden 
of proof, 946. 
FRAUDULENT CONVEYANCES, 
collusive decree, in pari dilecto, 941. 
FRAUDULENT ENROLLMENT OF STAT- 
UTE, 
power of a court to set aside pre- 
tended statute never enacted by 
the Legislature but signed by 
speakers in two Houses, 115. 
FRAUDELENT’ PROSPECTUS, 
contract to take shares induced by, 
940. 
liability for issuing, 303. 
FREEDOM, 
individual, the germ of national 
progress and permanance, address 
by Thomas F. Bayard, 1. 
GERMANY, 
new civil code of, 905. 
Corn, 
specific, can contracts to pay in, be 
enforced, article by N. M. Thyge- 
son, 716. 
validity of contracts payable in, 
907, 950. 
GOVERNMENT, 
by lawyers, address by Seymour D. 
Thompson, 672. 
Grant, U.S., 
portrait of, Publisher’s Department, 
January-February, xii. 
GreEaT SEAL OF ENGLAND, 
article by J. E. R. Stephens, 404. 
HaBeEas Corpus, 
Federal writs of, to release prisoner 
held in State custody, 289. 
HANDWRITING, 
proof by comparison, its history, 
article by John Henry Wigmore, 481. 
HaRLan, MR. JUSTICE, 
response to toast, “ The Supreme 
Court of the United States and its 
Work,”’ 900. 
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HEALING THE SICK, 
by laying on of hands and 
other divine methods, injunction 
against, 139. 
Cask, 568. 
House or Lorps, 
sitting in, without taking the oath, 
738. 
thank God there is one, 569. 
HuSBAND AND WIFE, 
action by husband against seducer 
of wife before marriage, 937. 
IncomE Tax, 
effect of, upon war with England, 
287. 
Inprana Law STUDENT, THE 735. 
INHERITANCE, 
right of son to inherit who has killed 
his father, 130. 
INJUNCTION, 
against healing the sick by laying 
on of hands and other divine 
methods, 139. 
against picketing and boycotting, 
891. 
INJURIES, 
physical, contracting in advance to 
relinquish right of action for, 101. 
INNKEEPER, 
liability for money deposited and 
stolen by clerk, 942. 
lien of, and the commercial trav- 
eler, article by Lee M. Friedman, 
142. 
INSURANCE ACCIDENT, 
liability of insurance company for 
nervous shock produced by acci- 
dent, 937. 
INSURANCE COMPANY, 
foreign, failure to comply with 
domestic statute, 778. 
INSURANCE, LIFE, 
effect of war upon contracts involv- 
ing successive payments, article 
by Seymour D. Thompson, 88. 
implied condition that insured will 
not commit suicide, 154. 
IysuRaNcE POLIcIEs, 
life and silver money, 739. 
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INSURANCE PoLicres — Continued. 
restriction in, 424. 
standard, for exclusive use, invalid- 
ity of statute authorizing insur- 
ance commissioner to prepare, 
136. 
INTERNATIONAL Law, 
address by Lord Russell, 641. 
private, refusal of Texas courts to 
enforce statute laws of Mexico 
regarding personal injuries, 589. 
“INTERNATIONAL RIGHTS, 
in the waters of the Rio Grande for 
irrigation, 156. 
INTERNATIONAL RULES OF NaviGa- 
TION, 
advisability of, 295. 
INTERSTATE COMMERCE, 
State taxation of telegraph compa- 
nies, 783. 
IRRIGATION ACT, 
California, constitutionality of, 892. 
JACKSON, E., 
a tribute to, by Mr. Justice Harlan, 
902. 
JONES -PULITZER LITIGATION, 423. 
JUDGE ADVOCATE, 
report of, general of the army, 
104, 
JUDGE AND JuRY. 
paper by H. Teichmueller, 710. 
JUDGES, 
and their duties, 440. 
appointed by Abraham Lincoln, 420. 
death of two eminent, 286. 
nisi prius, publishing opinions of, 
891. 
of the Supreme Court of the United 
States, how they consult, 903. 
on the bench, making Masonic signs 
to, 106. 
one thousand, bench composed of, 
156. 
JURIES, 
disgusted with, 436. 
JURY AND JUDGE, 
paper by H. Tetchmueller, 710. 
JURY, 
starving of, into a verdict, 620. 
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JURYMEN, 
in England, pay of, 94. 
JURY-ROOM, 
presence of strangers in, during 
deliberations of jury, 772. 
Jury TRIAL, 
presence of strangers in jury room 
during their deliberations, 772. 
JUSTICE, 
not only blind but deaf, 572. 
JUSTICE OF THE PEACE, 
curious way of selecting, nomi- 
nated by judges of courts of 
record, 94. 
LAND CLAIM, 
Peralta-Reavis, 102. 
LanD CONTROVERSY, 
as to Greer County, Texas, 736. 
LANDLORD AND TENANT, 
trespass by landlord in forcibly eject- 
ing tenant who holds over, 135. 
Law, THE, 
where to look for it, 110. 
Law AND Equity, 
blending of the two systems in 
Texas, report of committee, 813. 
Law Book, 
novel dedication of a, 577. 
Law Books, 
editing by altering the texts of the 
authors, 564. 
Law JOURNALS. 
local, 419. 
Law or ENGLAND, 
new abridgment of, 759. 
Law ScHOOLs. 
about the, 99, 420, 744. 
LAWYER, FEMALE, 
of California admitted to bar of New 
York, 257. 
LAWYERS, 
government by, address by Sey- 
mour D. Thompson, 672. 
in the next cabinet, 893. 
Mr. Justice Brewer on, 741. 


INDEX. 


Old New England, article by Henry 
Childs Merwin, 365. 
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LEADING ARTICLES, ADDRESSES AND 


PAPERS, 
allegata et probata, necessity of 
alleging what you intend to prove 
in negligence cases, by Seymour 
D. Thompson, 827. 
blending of law and equity, com- 
mittee, W. L. Prather, George W. 
Davis and Lewis R. Bryan, 813. 
can contracts to pay in specific coin 
(gold) be enforced, by N. M. 
Thygeson, 716. 
case of Marbury z Madison, by 
Sylvester Pennoyer, 188. 
citizenship by birth, another view, 
by Henry C. Ide, 241. 
citizenship of the United States 
under the Fourteenth Amendment, 
by Marshall B. Woodworth, 535. 
constitutional changes which are 
foreshadowed, by Walter Clark, 
702. 
Durrant case, by John Henry Wig- 
more, 29. 
effect of war upon contracts involv- 
ing successive payments, and par- 
ticularly upon contracts of life 
insurance, by Seymour D. Thomp- 
son, 88. 
effect of war upon the powers of 
agents of foreign corporations, by 
Seymour D. Thompson, 238. 
evils of lobbying and proposed 
remedy, by Samuel Maxwell, 398. 
Federal government and the distri- 
bution of powers in the Canadian 
Federal system, by Edward Meek, 
203. 
fellow-servant doctrine, by Speed 
Mosby, 840. 
forgery of fictitious names, by T. W. 
Brown, 500. 
government by lawyers, by Seymour 
D. Thompson, 672. 
Great Seal of England, by J. £. R. 
Stephens, 404. 
individual freedom, the germ of 
national progress and permanence, 
by: Thomas F. Bayard, 1. 
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LEADING ARTICLES, ADDRESSES AND | LEASE, 

Papers — Continued. no implied warranty of fitaess, 942. 

international law, by Lord Russell, | Lek, WILLIAM AUGUSTUS, 
641. death of, 898. 

judge and jury, by HZ. Teichmueller, | LEGAL BUSINESs, 

710. in England, decline of, 253. 

old New England lawyers, by Henry | LEGAL JOURNALISM, 

Childs Merwin, 365. English, and the Venezuela question, 

parol evidence in respectto writings 575. 
under the statute of frauds, by | LEGISLATION, 

Irving Browne, 863. communistic, general tendency te- 

power of an heir over an executory wards, 921. 
devise and over a condition sub- evils of lobbying and proposed rem- 
sequent, by Frank Goodwin, 69. edy, article by Samuel Maxwell, 

power of municipal corporations to 398. 
regulate telephone charges, con- | LEGISLATIVE REFORM, 
trol streets and force overhead proposal to abolish the practice ef 
wires into conduits, by Henry Clay engrossing bills, 258. 

McDougal, 381. LIBELs, 

priority as between unrecorded trans- act to legalize publishing of, degrad- 
fers of shares and attaching cred- ation of Illinois, 277. 
itors, by I. H. Hatfield, 223. LIEN, 

proof by comparison of handwriting, of innkeeper, and the commercial 
its history, by John Henry Wig- traveler, article by Lee M. Fried- 
more, 481, man, 142, 

question as to paraphernalia, by JT. | LrncoLn, ABRAHAM, 

F. Uitley, 556. his idea of a fee, 568. 

railroad receiverships in the Feder- judges appointed by, 420. 
al courts, by Henry Clay Caldwell, | LiTiGaNnts, 

161. incorrigible, bill to restrain, 736. 
reorganization of railway and other | LossByine, 

corporations, by Mooryield Storey, evils of, and proposed remedy, arti- 

801. cle by Samuel Maxwell, 390. 
rights of material and supply men | Lost Property, 

in railroad foreclosures, by Charles several finders have title in common, 

A. Dickson, 520. 586. 

status and tendencies of the Dart- | Lyncn Law, 
mouth College Case, by Alfred technicality versus common sense, 
Russell, 321. 939. 

Sugar Bounty Cases, powers of | Malts, 

Congress, public taxation for indictment for depositing obscene 
uses not public, by Joseph matter in, 611. 
Wheless. MALICE, 

Supreme Court and its constitution- effect of, as an ingredient in indue- 
al duty and power, by Junius Park- ing third persons to break their 
er, 357. ; contracts, 763. 

Supreme Court of the United States | MaLicious PROsECUTION, 
as expounder of the constitution, liability of municipal ‘corporation 
by J. C. Rosenberger, 55. for, 771. 
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MALPRACTICE OF SURGEON, 
employed in railway hospital, 139. 
MANSLAUGHTER, 
case of Miss Flagler, 258. 
AND DIVORCE, 
a short treatise on ‘ Matrimonial 
Domicile,” 612. 
Masonic SiGns, 
to judges on the bench, 106. 
MASTER AND SERVANT, 
doctrine that one servant can be- 
come the servant of the master of 
another servant, pro hac vice, 
943. 
fellow-servant doctrine, article by 
Speed Mosby, 840. 
fellow-servant doctrine again, 914. 
implied obligation of servant to act 
faithfully, 129. 
liability of master for injuries 
through incompetency of fellow- 
seryant, 621. 
liability of servant for copying of 
master’s book for his own pur- 
poses, 129. 
whether an employé who is carried 
on a pass is a free passenger, 943. 
MERCANTILE Law, 
codification of, 747. 
Miitary Cusropy, 
habeas corpus in cases of, case of , 
Captain Armes, 293. 
Mivitary EXPEDITION, 
what constitutes preparing, within 
the meaning of section 5266 Rev. 
Stat. U. S., 947. 
Misc.,”’ 
what does it stand for, 110. 
MISFEASANCE, 
and non-feasance, distinction be- 
tween liability for, 291. 
MODERATION, 
Jeremy Bentham on, 253. 
Monro_E Doctrine, 
again, 111. 
MorrTGaGEs, 
railroad, rights of material and sup- 
ply men under article, by Charles 
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MortaGaGEs —- Continued. 

State statutes extending time for 
redemption of, 782. 
MUNICIPAL CORPORATIONS, 
creditor’s bill will lie against, 586. 
liability of, for malicious prosecu- 
tion, 771. 

not liable to lowest bidder for reject- 
ing his bid, remedy by injunction, 
944, 

power of, to regulate telephone 
charges, control streets and force 
overhead wires into conduits, 275. 

opinion by Henry Clay McDougal, 
381. 

MURDER, 

Durrant case, article by John H. 
Wigmore, 29, 

Durrant case made subject of a play, 
597. 

NaME, 
fancy and descriptive as trade-mark, 

948. 

NaMEs, FICTITIOUS, 

forgery of, article by T. W. Brown, 
500. 

NATIONAL BANKS, 

insolvent, a stockholder in, is not 
entitled to off-set against an 
assessment upon his stock the 
amount of his deposits in the bank 
at the time it became insolvent,945. 

liability of officers under State 
statute for receiving deposits while 
insolvent, 305. 

NATIONAL PROGREss, 
and permanence, germ of individual 

freedom, address, Thomas F. 
Bayard, 1. 

NATURALIZATION, 
of aliens, 774. 

Webster on reply of author of criti- 
cism, 457. 

NAVIGATION, 

imperative necessity of observing 
rules of, 295. 

NEGLIGENCE, 

as a defense to fraud and deceit, 


A. Dickson, 520. 


burden of proof, 946. 
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NEGLIGENCE — Continued. 
causing injuries to children, 773. 
liability of agent or servant to third 
persons for, 291. 
liability of collecting bank for fail- 
ure of its correspondents, by 
Joseph Wheless, 938. 
liability of railroad companies for 
maintaining unguarded and un- 
fastened turntables, 772. 
malpractice of surgeon employed in 
railway hospital, 139. 
obligation of municipal corporations 
to prevent injury even if the work 
is done under contract, 592. 
of pilot, injury to pier by, 309. 
of public officers, liability to third 
persons for, 311. 
of railroads for injuries from fires, 
298. 
res ipsa loquitur, 608. 
shooting a man who is violating the 
Sunday law, 307. 
NEGLIGENCE CasEs, 
necessity of aileging what you in- 
tend to prove in — allegata et pro- 
bata, article by Seymour D. 
Thompson, 827. 
OBLIGATIONS, 
what constitutes preparing a mili- 
tary expedition within the mean- 
ing of section 5266, Rev. Stat. 
U. S., 947. 
TRIALS, 
number of, 309. 
NewspaPeR LITIGATION, 
the Jones-Pulitzer, 423. 
Nisi-Prrus JUDGEs, 
preserving opinions of, 564. 
NOLLE PROSEQUI, 
power of prosecuting attorney to 
enter without consent of court, 
302. 
power of State’s attorney to enter, 
453. 

NortH CAROLINA STATUTE, 
conviction of the forgers of, 255. 
NORTHWESTERN Law JOURNAL, THE, 

735. 
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NUISANCES, ATTRACTIVE, 
causing injuries to children, 773. 
OBITUARY, 
of bench and bar, 897. 
OBSCENE MATTER, 
indictment for depositing in the 
mail, 611. 
OBSCENE OR PROFANE SONGS, 
prohibiting the singing of, 591. 
OFFICE AND OFFICER, 
public treasurer exonerated by 
payment of salary to de facto 
officer, 947. 
OFFICER, DE Facto, 
public treasurer exonerated by pay- 
ment of salary to, 947. 
OFFICIAL PROPRIETY, 
question of, 422. 
OprInions OF Nist Privs JuDGEs, 
preserving, 564. 
publishing, 891. 
PACIFIC RAILROAD. 
affirmance of decision in the Stan- 
ford case, 267. 
responsibility for unlawful issue of 
stock, 277. 
PaciFic RAILROAD CasEs, 
more about the opinion of Attorney- 
General on, 459. 
PARAPHERNALIA, 
of wife, question as to, article by 
T. F. Uttley, 556. 
PaRDONS, 
conditional — exiling prisoners from 
the State, 629. 
PARENT AND CHILD, 
right of misbehaving father to cus- 
tody and education of hischildren, 
777. 
PaROL EvIDENCE, 
admissibility of, to connect different 
documents, 579. 
in respect to writings under the 
statute of frauds, article by 
Irving Browne, 863. 
PARTNERSHIP Books, 
right of partner to make extracts 
from, in order to compete with old 
firm, 260. 
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PaRTNERGHIP, 
retiring partner selling good-will 
and soliciting customers of the old 
firm, 301. 
PaSSENGERS, RAILROAD, 
by-law requiring them to show their 
tickets, 591. 
PaTENT RIGHTS, 
invalidity of State statute imposing 
tax upon owners of, 306. 
PaTRICIDE, 
right of son to inherit who has 
killed his father, 130. 
PrckuaM, RuFus W., 
appointment of as Justice, 100. 
Judge, portrait of. 
Peratta-REavis CLaIM, 102. 
PHOTOGRAPHING, 
of patient by Surgeon, 582. 
PHOTOGRAPHY IN CouRT, 
the new, 743. 
PICKETING, 
and boycotting, injunction against, 
891. 
Piay, 
based upon a pending criminal case, 
not subject to injunction, 597. 
PowER, 
to regulate manufacturing estab- 
lishments to promote the public 
health and welfare, 774. 
POPPLETON, ANDREW J., 
death of, 898. 
PorTRaITS, 
Alfred Russell, 320. 
G. T. Beauregard, Publishers De- 
partment, January-February, xvi. 
Henry Clay Caldwell, 160. 
John Henry Wigmore, 480. 
Lord Chief Justice Russell, 640. 
Moorfield Storey, 801. 
Rufus W. Peckhan, 1. 
U.S.Grant, Publishers’ Department, 
January-February, xvii. 
Post-OFFICE DEPARTMENT, 
a blow at the efficiency of the, 
927. 
PRESIDENT OF THE UNITED STATES, 
election of, 929. 
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PRINCIPAL AND AGENT, | 
liability of express company for act 
of local agent in cursing and 
abusing customer, 449. 
liability of principal for frauds by 
agent in borrowing for his own 
purposes on securities intrusted 
to him by principal, 129. 
PRIORITY. 
as between unrecorded transfers of 
shares and attaching creditors, 
article, J. H. Hatfield, 223. 
PrRIVAcy, 
right of, operating upon patient in 
presence of medical students, 582. 
PRIVILEGE OF WITNESS, 
not to incriminate himself, 891. 
PROCEDURE, 
distinction between law and equity 
first abolished in Texas, report of 
committee, 813. 
PROMISSORY NOTE, 
payable on demand, 948. 
PUBLIC OFFICERS, 
liability to third persons for negli- 
gence, 311. 
PUBLICATIONS, 
stream of, 419. 
PUBLICATIONS, COMMERCIAL, 
of the Department of State, 421. 
Quo WaRRANTO, 
in a State court, receiver appointed 
by Federal court, not a necessary 
party to, 587. 
RaILROAD COMBINATION, 
of 1896, the great, 125. 
RaILRoaD COMPANIES, 
liability of, for maintaining un- 
guarded and unfastened turn- 
tables, 772. 
RaILROAD CORPORATIONS, FEDERAL, 
an act to subject them to State juris- 
diction, 425. 
RAILROAD FORECLOSURES, 
rights of material and supply mer 
in, article by Charles A. Dickson, 
520. 
RaILROAD FREIGHT CHAPGEs, 
California Commission Case, 122. 
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RaILRoaD RECEIVERSHIPS, 
in the Federal courts, address of 
Henry Clay Caldwell, 161. 
RaILRoaDs, 
government ownership of, new 
argument for, 736. 
RAILWAY AND OTHER CORPORATIONS, 
the organization of, address of 
Mooryield Story, 801. 
Rattway CoMpPany, 
validity of by-laws of, requiring 
passengers to show their tickets, 
591. 
Rart_way LINgs, 
competing, validity of statutes pro- 
hibiting consolidation of, 626. 
RECEIVERS, 
reform in appointment of, Attorney- 
General on, 259. 
RarLway RECEIVERSHIPS, 
Federal, abuse of, 908. 
RECEIVERS, 
appointed by Federal court not a 
necessary party to quo warranto 
in a State court, 587. 
RECEIVERS’ CERTIFICATES, 
case of Southerland v. Lake Shore 
&c. R. Co., 99. 
RECEIVERSHIPS, 
Federal railway, abuses of, 908. 
of railroads in the Federal courts, 
address of Henry Clay Caldwell,\61. 
REORGANIZATION, 
of railway and other corporations, 
address of Moorfield Storey, 801. 
REPORT OF JUDGE ADVOCATE, 
general of the army, 104. 
RUSSELL, ALFRED, 
and the Dartmouth College decision 
428. 
portrait of, 320. 
sketch of, 428. 
RussELL, LorpD CHIEF JUSTICE, 
portrait of, 640, 642. 
SCIENTIFIC INTESTIGATION, 
issues involving, trial by a judge 
and two assessors, 420. 
SEAL, 
is there magic in a, 96. 
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rights of, first decision construing 
decision of Behring Sea tribunal 
of arbitration, 592. 
SELF-INCRIMINATION, 
privilege against, 623. 
SERVANT’S WAGES, 
right to deduct breakages from, 
95. 
SHILOH, 
battle of, in each number Publishers’ 
Department, article by Seymour 
D. Thompson. 
Srerra LEONE, 
injustice and oppression in, 573. 
SILVER MONEY, 
and life insurance policies, 739. 
SLEEPINC CaR TICKET, 
Pullman, transferability of, 153. 
SNAKES, 
used by snake charmer are instru- 
ments of trade within the meaning 
of the tariff act, 297. 
SPECIFIC PERFORMANCE, 
Fry on, error of the American editor 
of, 458. 
STANFORD CaSE, 
affirmance of the decision in, 267. 
professional view of, 102. 
trial by newspapers in, 268. 
State AUTHORITY, 
Federal invasion of, by means of 
habeas corpus, 255. 
StTaTE DEPARTMENT, 
commercial publications of, 421. 
STATUTE OF FRavDs, 
parol evidence in respect to writings 
under, article by Irving Browne, 
863. 
STATUTE, 
validity of, relieving one suing for 
wages from giving security for 
costs, 132, 
STATUTES, 
enactment of fraudulent enrollment, 
115. 
STOCKHOLDERS, 
meeting of and manner of voting, 
934. 
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Srock WATERING, 
worse than reducing the par value 
of shares, 105. 
STOREY, MOORFIELD, 
portrait of, 801. 
sketch of, 935. 
STREET Cars, 
expelling passengers from for sup- 
posed drunkenness, 305. 
STRIKES, 925, 
SuGaR Bounty CasEs, 
decision in, 583. 
power of Congress, public taxation 
for uses not public, article by 
Joseph Wheless, 847. 
power of Supreme Court of United 
States to set aside appropriation 
bill, 910. 
SupREME CouRT, 
and its constitutional duty and 
power, article by Junius Parker, 
357. 
of the United States and its work, 
Mr. Justice Harlan on, 900. 
of the United States as expounder of 
the constitution, article by J. C. 
Rosenberger, 55. 
of the United States, judges of, how 
they consult, 903. 
of the United States, new defender 
of, 269. 
of the United States, power of, to 
set aside an appropriation bill, 910. 
SUPREME CouRTs, 
of Ohio and Massachusetts, 739. 
TAXATION, 
for uses not public, article by Joseph 
Wheless, 847. 
in Connecticut, history of, 735. 
TELEGRAPH COMPANIES, 
State taxation of, 783. 
TELEPHONE CHARGES, 
power of municipal corporations to 
regulate, opinion of Henry Clay 
McDougal, 381. 
TELEPHONE WIRES, 
authority of municipal corporations 
to put underground, opinion by 
Henry Clay McDougal, 381. 
VOL. XXX. 
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Texas, 
blending of law and equity in, re- 
port of committee, 813. 
Texas Bar ASSOCIATION, 
fifteenth annual meeting, 756. 
Texas DOCTRINE, 
the so-called, 737. 
THIRTEENTH AND FOURTEENTH 
AMENDMENTS. 
separate railway coaches for colored 
people, 784. 
TIPPING YE JUDGE, 
for swearing ye witnesses, 572. 
TRADE-MaRKS, 
American, English registers of, 923. 
fancy and descriptive names, 948. 
TRADE-NAME, 
appropriating — cases of Reddaway 
v. Banham, 766. 
TRADES-UNIONS, 
boycotting and picketing, injunction 
against, 891. 
liability for maliciously inducing 
third persons to break contracts, 
763. 
TRaIN-ROBBING, 
Federal suppression of, 94. 
TRIAL, 
by a judge and two assessors, of 
issues involving scientific investi- 
gation, 420, 
by newspaper, on Stanford case, 268. 
TRUSTEES, 
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